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In the United States District Court, Northern 
District of California, Southern Division 


No. 30595 


WALLACE CHINA CO., LTD., 

Plaintiff, 
Vs. 

ANTONE PAGLIERO, ARTHUR PAGLIERO, 
and JOHN PAGLIERO, Doing Business as 
TECHNICAL PORCELAIN & CHINA- 
WARE CO. and ANTONE PAGLIERO, 
MARY JEAN PAGLIERO and DELINA 
PAGLIERO, Doing Business as PYRAMID 
ALLOY MANUFACTURING CO., 


Defendants. 


COMPLAINT FOR UNFAIR COMPETITION 
AND TRADE-MARK INFRINGEMENT 


Comes Now the plaintiff with its complaint and 
alleges as follows: 


1. Plaintiff Wallace China Co., Ltd., is a cor- 
poration organized and existing under and by virtue 
of the laws of the State of California and has an 
established place of business at Huntington Park, 
Vernon, County of Los Angeles, California, ad- 
jacent the city of Los Angeles. 


2. Defendants Antone Pagliero, Arthur Pag- 
lero and John Pagliero are residents of the North- 
ern District of California and general partners 
doing business as Technical Porcelain & Chinaware 
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Co. with an established office and plant at 6416 
Manila Avenue, El Cerrito, Contra Costa County, 
State of California. Plaintiff alleges, on informa- 
tion and belief, that defendants Antone Pagliero, 
Mary Jean Pagliero and Delina Pagliero are part- 
ners doing business at the same location under the 
name and style Pyramid Alloy Manufacturing Co. 


3. This is an action for infringement of trade- 
marks and for unfair competition and the amount 
in controversy exceeds Three Thousand Dollars 
($3,000.00) ; this Court has jurisdiction under the 
provisions of the Lanham Trade-Mark Act of July 
5, 1946, 15 U.S.C.A. §§1051-1127 and 28 U.S.C.A. 
$§13387 and 1338. 


4. For over twenty years last past, plaintiff cor- 
poration has been and still is engaged in the manu- 
facture and sale of vitrified hotel china throughout 
the western part of the United States of America 
and the territory of Hawaii; plaintiff alleges that 
about forty per cent of its products are shipped in 
interstate commerce, and that it has over fifty 
established dealers for its vitrified hotel china 
throughout California and in other states, includ- 
ing Oregon, Washington, Utah, Oklahoma, Kansas, 
Louisiana, Georgia and Texas. 


5. Plaintiff corporation, by the exercise of much 
effort and judgment and the expenditure of large 
sums of money for technical assistance, supervision, 
equipment and materials, and the exercise of great 
care in the preparation of clays and ingredients 
entering into the manufacture of vitrified hotel 
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china, the selection and use of specialized equip- 
ment for forming and burning the china, the com- 
pounding of glazes, and the inspection and packag- 
ing of the china, has manufactured and extensively 
sold vitrified china of high durability and quality 
to many dealers and purchasers. Plaintiff corpo- 
ration has employed artists to create and design 
new, unique and original patterns and developed 
distinctive patterns and methods of reproducing 
them on china, said patterns imparting attractive- 
ness, desirability and sales appeal to the china man- 
ufactured by plaintiff. 


6. Plaintiff alleges that it used and is using dis- 
tinctive trade names or trade-marks to indicate the 
nature, quality, and source of its china; that among 
trade names so appropriated and used by plaintiff 
are ‘‘Shadowleaf,’’ ‘‘T'weed,’’ ‘‘Hibiscus’’ and 
‘“Magnolia’’; that plaintiff uses the said trade 
names in connection with its china bearing dis- 
tinctive patterns and applies said trade names to 
containers in which said china is shipped and sold 
(in interstate and intrastate commerce) ; that said 
trade names have been extensively used and are 
used in catalogs and advertising matter published 
by plaintiff and its dealers. 


7. Plaintiff alleges that by reason of the expend- 
iture of its effort, time and money and the high 
quality and durability of plaintiff’s china, and the 
distinctive and attractive appearance thereof, due 
to the original patterns employed and the wide dis- 
tribution of the china, plaintiff’s china has become 
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popular and has engendered a large and valuable 
good will and a high reputation; that the appear- 
ance of plaintiff’s china, by reason of the attractive 
and distinctive patterns, is recognized by the pur- 
chasing trade as representing high quality china 
originating with plaintiff. Plaintiff has expended 
much time and effort through its salesmen and rep- 
resentatives and by advertising and exhibiting the 
china bearing said distinctive patterns in building 
up and acquiring a demand for said china and a 
good will therein. That Exhibit 1, attached hereto, 
is a pattern transfer originated by plaintiff and 
known by the trade name ‘‘Shadowleaf,’’ said pat- 
tern being used by plaintiff on its china. 


8. Plaintiff alleges that the various trade names 
and each of them appropriated and used by plain- 
tiff have acquired and represent a large and valu- 
able good will and high reputation and are asso- 
ciated with and recognized by the purchasing trade 
as representing china originating with plaintiff and 
bearing said distinctive patterns; that plaintiff’s 
customers and the purchasing public ask for china 
by trade name and expect to get china manufac- 
tured by plaintiff and bearing plaintiff’s designs. 


9. Plaintiff alleges that defendants have engaged 
in a premeditated, perfidious and willful course of 
conduct designed to destroy the good will, reputa- 
tion and business of plaintiff and its trade-marks 
and patterns by copying said distinctive patterns 
originated and popularized by plaintiff and by using 
the trade names first appropriated and used by 
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plaintiff. Plaintiff alleges that defendants have 
conspired with the engraver (Garnier Engraving 
Co. of Los Angeles, California), formerly taught 
and trained by plaintiff in the preparation of rollers 
for the production of pattern transfers, and have 
willfully, deliberately and surreptitiously had such 
engraver make rollers for and on behalf of defend- 
ants, which rollers are a copy of plaintiff’s rollers 
and defendants have used and are now using such 
copied rollers in making copies of plaintiff’s pat- 
terns; that Exhibit 2 attached hereto and made a 
part of this verified complaint is a pattern trans- 
fer made by defendants in slavish imitation of 
plaintiff’s pattern Exhibit 1, by the copied rollers 
and used by defendants upon china sold by defend- 
ants in interstate and intrastate commerce and in 
competition with plaintiff; that defendants have 
copied various of plaintiff’s original patterns, 
including the patterns known by trade names 
‘“Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus,’’ and ‘‘Mag- 
nolia,’’ have applied said copied patterns to china 
and have sold and are selling said china to the great 
damage and injury to plaintiff and its reputation, 
good will and business. Plaintiff alleges that the. 
china sold by defendants bears a willful, deceptive 
copy of plaintiff’s original patterns and is a fraud 
upon the purchasing public, and alleges that Ex- 
hibit 3 attached hereto is a plate manufactured and 
sold by plaintiff under the name ‘‘Shadowleaf”’ 
and that Exhibit 4 attached hereto is a plate manu- 
factured and sold by defendants under the name 
‘*Shadowleaf.”’ 
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10. Plaintiff alleges that defendants have been 
and are selling, offering for sale and advertising 
china bearing copies of plaintiff’s distinctive pat- 
terns under plaintiff’s trade names in California 
and elsewhere. Plaintiff alleges that Exhibits Ta 
and 7b attached hereto are copies of price lists dis- 
tributed by defendants offering china under plain- 
tiff’s trade names ‘‘Tweed,”’ ‘‘Shadowleaf’’ and 
‘*Mibiseus.’’ Plaintiff further alleges that as a part 
of their plan to appropriate the good will and busi- 
ness of plaintiff and to deceive the purchasers into 
purehasing defendants’ china instead of plaintiff’s 
china, defendants have copied the color, marking 
and arrangement of plaintiff’s shipping cartons; 
that Exhibit 5 appended hereto is a photostat of 
one of plaintiff’s cartons used in shipping ‘‘Shadow- 
leaf’? china; that Exhibit 6 attached hereto is a 
photostat of one of defendants’ cartons used in 
shipping the imitation. Plaintiff alleges that by 
the acts herein complained of defendants deceive 
the public with respect to the nature, quality and 
source of the china and damage the plaintiff in its 
good will, reputation and business; that the sale 
by defendants of china bearing the copied patterns 
is a direct infringement of plaintiff’s rights and 
the good will attached thereto and constitute unjust 
enrichment by defendants. That the acts of de- 
fendants complained of herein are related to and 
constitute a part of defendants’ acts in infringing 
upon plaintiff’s trade names and constitute unfair 
competition and an aggravation of damages to 
plaintiff. 
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11. Plaintiff alleges that the sale of china by 
defendants under the trade names first appropri- 
ated and used by plaintiff is calculated to deceive 
the public and constitutes a palming off of defend- 
ants’ china as china of plaintiff, and by such sales 
defendants are appropriating to themselves the 
good will belonging to plaintiff; that by reason of 
the acts herein complained of defendants have made 
and are making it possible for defendants’ dealers 
to commit a fraud upon the purchasing public. 


12. All of the aforesaid acts of defendants are 
contrary to plaintiff’s rights and contrary to com- 
mercial good faith and to the normal and honorable 
development of business activities. Defendants have 
been notified to cease such acts but continue to copy 
said patterns and to sell china under plaintiff’s 
trade names and will continue to sell said infring- 
ing china and perform acts of unfair competition 
to the irreparable damage of plaintiff unless re- 
strained by this Court. Plaintiff has already been 
damaged in an amount in excess of Twenty Thou- 
sand Dollars ($20,000.00) and will continue to be 
damaged in an increasing amount from day to day 
unless defendants are enjoined and unless immedi- 
ately restrained, defendants will completely and 
irreparably destroy and nullify plaintiff’s good 
will and values owned by plaintiff. 


Wherefore, plaintiff prays: 


(1) That defendants and each of them, their 
agents, representatives, attorneys, servants and 
those acting in privity and concert with them, be 
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enjoined during the pendency of this action and 
permanently from infringing the rights of plain- 
tiff in any manner and from making or causing to 
be made, selling, offering for sale, advertising, ex- 
hibiting, marketing or otherwise disposing of china 
bearing patterns deceptively similar to those origi- 
nated by plaintiff or referred to or identified by 
plaintiff’s trade names. 


(2) That defendants and each of them be re- 
quired to pay to plaintiff such damages as plaintiff 
has sustained in consequence of said unfair trade 
practices, unfair competition and trade-mark in- 
fringement, and to account for all gains, profits 
and advantages derived by defendants by the said 
practices and that such damages be trebled by rea- 
son of the willful, deliberate and wanton character 
of said acts of unfair competition. 


(3) That defendants and each of them pay to 
plaintiff the cost of this action and reasonable at- 
torneys’ fees to be allowed to plaintiff by the Court. 


(4) For such other and further relief as to this 
Court seems just and proper. 


WALLACE CHINA CO., LTD. 
By /s/ KENNETH O. WOOD, 
President. 
/s/ C. A. MIKETTA, 
NAYLOR & LASSAGNE, 


By /s/ JAS. M. NAYLOR, 
Attorneys for Plaintiff. 


vs. Wallace China Co., ete. ial 


State of California, 
County of Los Angeles—ss. 


Kenneth O. Wood, being first duly sworn, states 
that he is president of Wallace China Co., Ltd., 
the corporation named as plaintiff in the above ac- 
tion; that he has read the foregoing complaint; 
that the same and every allegation thereof is true 
and correct to his own knowledge except as to those 
allegations made upon information and belief, and 
as to those allegations he believes them to be true. 


/s/ KENNETH O. WOOD. 
Subscribed and sworn to before me this 25th day 
of May, 1951. 


[Seal] /s/ MILDRED K. BADGER, 
Notary Public in and for the County and State 
above named. 


My Commission Expires Mar. 2, 1952. 
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vs. Wallace China Co., etc. il 
[Title of District Court and Cause. ] 


MOTION FOR PRELIMINARY INJUNCTION 


Plaintiff petitions this Court to issue a pre- 
liminary injunction restraining defendants from 
acts of unfair competition and in support of this 
petition submits the appended affidavits and ex- 
hibits and the accompanying points and authorities. 


The grounds upon which plaintiff is entitled to 
a preliminary injunction are: 


1. Plaintiff is engaged in the manufacture and 
sale of hotel china bearing original patterns, such 
china being identified by plaintiff’s trade names 
‘*Shadowleaf,”’ ‘‘Tweed,’’ ‘‘Magnolia,’’ ‘‘ Hibiscus,”’ 
ete. (Verified Complaint, paragraphs 4 and 6, affi- 
davits of Elster, page A-2; Stein, page B-2; Wood, 
page D-3; Delany, page E-2 and 3; Clifford, page 
F-1 and 2). 


2. Salability of china is dependent upon attrac- 
tive appearance. Distinctive and original patterns 
have been originated by plaintiff for its hotel china, 
such patterns being identified by plaintiff’s original 
trade names. (Complaint, paragraph 6; affidavits 
of Elster, page A-3 and 4; Wood, page D-2; Delany, 
page E-2 and 3; Stein, page B-2). 


3. Plaintiff has extensively sold hotel china bear- 
ing its original patterns, under its trade names, 
throughout California and in many other states. 
Over fifty dealers are engaged in selling this hotel 
china. Plaintiff and its dealers have extensively 
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advertised the china. (Complaint, paragraphs 4, 5 
and 6; affidavits of Wood, page D-2 and 4; Delany, 
page E-2 and 5; Elster, pages A-2 and 3; see Ex- 
hibit 8 illustrative of advertisement). 


4. Purchasers buy hotel china by appearance 
and trade name. Purchasers recognize and asso- 
ciate the patterns and trade names as indicating 
china originating with plaintiff. (Complaint, para- 
graphs 7, 8; affidavits of Elster, page A-2 and 3; 
Stein, page B-2; Wood, page D-4; Delany, page 
FE-3 and 5; Clifford, page H-2; Robertson, page 
C-2). 


5. The original patterns and trade names owned 
by plaintiff, developed by plaintiff’s efforts and 
expenditure of time, money and skill, have de- 
veloped and represent good will and reputation 
which is recognized by the trade and purchasing 
public. (Complaint, paragraphs 7 and 8; Affidavits 
of Elster, page A-2; Stein, page B-1 and 2; Wood, 
page D-3 and 4; Delany, page E-3 and 4; Clifford, 
page F-2 and 3). 


6. Defendants have copied plaintiff’s distinctive 
patterns and are selling hotel china bearing such 
patterns, (Verified Complaint, paragraphs 9 and 
10; compare Exhibits 1 and 2, Exhibits 3 and 4, 
Exhibits 9 and 10, Exhibits 11 and 12, Exhibits 
13 and 14; affidavits of Elster, page A-3 and 4; 
Robertson, page C-2; Wood, page D-4 and 5; 
Delany, page E-4; Clifford, page F-3). 


7. Defendants are selling and offering for sale 
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hotel china under the trade names owned by plain- 
tiff. (Verified complaint, paragraphs 10 and 11; 
affidavits of Elster, page A-3 and 4 and Exhibit 
7; affidavits of Wood, page D-5; Delany, page H-4; 
Clifford, page F-3; see Exhibit 6; affidavit of Rob- 
ertson, page C-2). 


8. The authorities cited in the appended memo- 
randum incontrovertibly hold that the distinctive 
appearance of plaintiff’s goods and _plaintiff’s 
trade-marks are property rights which must be 
protected against piracy. Defendants’ acts come 
squarely within the acts prohibited by the Federal 
Code (see item I of appended memorandum). Un- 
fair competition is established by the effect of de- 
fendants’ acts upon the average person. 


9. Defendants are in direct competition with 
plaintiff and its dealers. Plaintiff’s business is be- 
ing greatly damaged (Complaint, paragraph 12; 
affidavits of Wood, page D-4 and 5; Delany, page 
E-5 and 6). Plaintiff’s good will and reputation 
are being destroyed by the flood of copies and may 
be irreparably and irretrievably lost unless immedi- 
ately restrained. The public confidence in plaintiff’s 
goods may be irreparably destroyed unless defend- 
ants are enjoined promptly (Affidavits of Elster, 
page A-5; Wood, page D-6; Clifford, page F-4). 


10. ‘Time is of the essence because several im- 
portant exhibitions and shows are to be held in the 
near future at which plaintiff and defendants in- 
tend to exhibit their wares. Numerous buyers at- 
tend these shows. Defendants should be restrained 
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from unfairly diverting the fruit of plaintiff’s good 
will at these shows and thereby appropriating busi- 
ness which belongs to plaintiff (Affidavits of Wood, 
page D-6; Delany, page E-6; Clifford, page F'-3 
and 4). 


11. It is therefore respectfully urged that the 
Court issue a preliminary injunction restraining 
the defendants and each of them, their agents, em- 
ployees, dealers and representatives, and each of 
them, from making or causing to be made, selling, 
offering for sale, advertising, exhibiting, market- 
ing, or otherwise disposing of china bearing pat- 
terns deceptively similar to those originated by 
plaintiff or referred to or identified by plaintiff’s 
trade names. 


Dated this 31st day of May, 1951. 
WALLACE CHINA CO., LTD. 
By /s/ C. A. MIKETTA, 


NAYLOR & LASSAGNE, 


By /s/ JAS. M. NAYLOR, 
Attorneys for Plaintiff. 


AFFIDAVIT OF SIDNEY ELSTER 


State of California, 
County of Los Angeles—ss. 


Sidney Elster, being duly sworn, deposes and 
states that he is a resident of Los Angeles, Cali- 
fornia, and that he is part owner of a business 
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which has been operating under the name of El- 
ster’s at Los Angeles, California, for the past 
twenty years; that Elster’s is engaged in the sale 
of vitrified hotel china, restaurant supplies and 
restaurant and hotel equipment. Deponent states 
that he has been actively engaged in the said busi- 
ness for the past seventeen years and is familiar 
with china and particularly vitrified hotel china as 
made and sold by various manufacturers for use 
by hotels, restaurants, etc.; that, based upon his 
seventeen years of experience with purchasers of 
vitrified hotel china and china from various manu- 
facturers, as well as statements made to deponent 
by representatives of various manufacturers of 
china, deponent knows that Wallace China Co., 
Ltd., of Los Angeles, California, and china manu- 
factured thereby are held in high esteem and have 
a high and valuable reputation and good will. 
Deponent states that on about May, 1949, James 
R. Delany, Sales Manager of Wallace China Co., 
Ltd., first showed to deponent certain pieces of 
china bearing an overall pattern known as ‘‘Shad- 
owleaf’’; that to the best of deponent’s knowledge 
this was the first time that deponent had seen a 
piece of vitrified hotel china provided with an over- 
all pattern and to the best of deponent’s knowledge 
said pattern was new and original; that he does 
not know and does not believe that a pattern similar 
thereto was on the market prior to the creation, 
production and introduction to the trade by Wal- 
lace China Co., Ltd.; that Exhibit 3, attached 
hereto, is a plate bearing said ‘‘Shadowleaf’’ pat- 
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tern as manufactured by Wallace China Co., Ltd.; 
that deponent does not know and does not believe 
that any other manufacturer identified a china pat- 
tern by the trade name ‘‘Shadowleaf’’ prior to de- 
ponent’s knowledge as to the use of such trade 
name by Wallace China Co., Ltd., in May, 1949. 

That deponent first purchased china bearing said 
‘‘Shadowleaf”’ pattern and exemplified by Exhibit 
3 attached hereto from Wallace China Co., Ltd., in 
May, 1949; that deponent advertised said pattern 
using photographs supplied by Wallace China Co., 
Ltd., in circulars, trade magazines, such as Pacific 
Coast Record, in daily newspapers and by direct 
mail; that Exhibit 8, attached hereto, is the front 
page of one direct mail circular extensively dis- 
tributed by deponent in California and in other 
states. Deponent states that said ‘‘Shadowleaf”’ 
pattern was well received by the trade and became 
characteristic of and associated with Wallace China 
Co., Ltd., as the source; that during the years 1949 
and 1950 deponent sold about 47,000 pieces of china 
made by Wallace China Co., Ltd., in said ‘‘Shadow- 
leaf’’ pattern in the states of California, Nevada 
and New Mexico; that the 1949 sales were about 
34,000 pieces and the 1950 sales were about 13,000 
pieces. 

Deponent states that on or about the first part 
of October, 1949, he was shown and offered china, 
bearing a pattern substantially identical to that 
appearing on china purchased under the trade name 
‘‘Shadowleaf’’ from Wallace China Co., Ltd., by 
one Antone Pagliero, representing Technical Por- 
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eelain & Chinaware Co. of El Cerrito, California, 
said company being also known as Tepco; that de- 
ponent immediately recognized the pattern as a 
Wallace China Co., Ltd., pattern; that said Antone 
Pagliero referred to the china being offered for 
sale by him to deponent as the ‘‘Shadowleaf”’ pat- 
tern or a copy of the ‘‘Shadowleaf”’ pattern; that 
a price list supplied to deponent by Technical Por- 
eelain & Chinaware Co. made reference on its face 
to china manufactured and sold by Technical Por- 
celain & Chinaware Co. and bearing the copied pat- 
tern as the ‘‘Shadowleaf”’ pattern; that Exhibit 7, 
attached hereto, is photostatic copy of a price list 
supplied to deponent by Technical Porcelain & 
Chinaware Co. Deponent calls attention to the fact 
that said price list also offers for sale patterns 
under the trade names ‘‘Tweed’’ and ‘‘ Hibiscus,”’ 
both being trade names well known to represent 
China patterns made and sold by Wallace China 
Co., Ltd. 

Deponent states that purchasers order china by 
trade name; for example, they ask for ‘‘Shadow- 
leaf’? and expect to get china manufactured by 
Wallace China Co., Ltd., and carrying the pattern 
associated therewith and popularized by Wallace 
China Co., Ltd.; that by the manufacture, distribu- 
tion and sale of the copies under the same name, 
Tepco is making it possible for its dealers to com- 
mit a fraud upon the public. 

Deponent states that during 1950 deponent pur- 
chased some of said ‘‘Shadowleaf’’ pattern from 
Technical Porcelain & Chinaware Co. (said china 
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being exemplified by Exhibit 4) and supplied the 
pieces so purchased to a prior customer of *‘Shad- 
owleaf’’? pattern china manufactured by Wallace 
China Co., Ltd., in order to replace pieces broken 
in use by said customer; that the said customer did 
not know and did not recognize that the replace- 
ments so supplied him were not from the same 
source or origin as the originals, but instead was 
under the belief that they were from the same 
source, namely, Wallace China Co., Ltd. Deponent 
states that he purchased said ‘‘Shadowleaf’’ pattern 
from Technical Porcelain & Chinaware Co. because 
it had the same appearance and was cheaper in 
price. Deponent states that the copies of ‘‘Shadow- 
leaf’’ pattern were shipped to Elster’s by Techni- 
cal Porcelain & Chinaware Co. in cartons which 
closely resembled those used by Wallace China Co., 
Ltd., which were printed in the same color, namely, 
blue; that the arrangement of the words and letter- 
ing was very similar to that used by Wallace China 
Co., Ltd., on its cartons and the cartons received 
from Technical Porcelain & Chinaware Co. bore 
the trade name ‘‘Shadowleaf’’; that Exhibit 6, at- 
tached hereto, is a photostatic copy of one face of 
the cartons used by Tepco in the shipment of copies 
of china under the trade name ‘‘Shadowleaf”’ 
owned by Wallace China Co., Ltd., that said Ex- 
hibit 6 can be compared to Exhibit 5 which shows 
one face of a carton used by Wallace China Co., Ltd. 

Deponent states that in order to maintain the 
good will, value and popularity of the ‘‘Shadow- 
leaf’? pattern originated by Wallace China Co., 
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Ltd., deponent has refrained from selling the pat- 
tern to restaurants or hotels in proximity to each 
other; that Technical Porcelain & Chinaware Co. 
has sold the imitation or copy under the name 
‘‘Shadowleaf”’ indiscriminately to large restaurants 
and to small inexpensive lunch rooms and to pur- 
chasers having eating places in proximity to each 
other, whereby the pattern has lost its desirability; 
deponent states that since Tepco has engaged in the 
sale of copies, numerous prospective customers have 
refused to purchase the ‘‘Shadowleaf”’ pattern from 
deponent by reason of the indiscriminate sale of the 
copies by Tepeo; that deponent’s business in china 
manufactured by Wallace China Co., Ltd., has 
dropped and decreased by reason of the competition 
and the disrepute occasioned by acts of Technical 
Porcelain & Chinaware Co. Deponent is informed 
and believes and therefore states that the china 
manufactured and sold by Tepco is inferior in 
quality, durability and finish to that manufactured 
by Wallace China Co., Ltd., and that Governmental 
bureaus of the County of Los Angeles will not 
purchase Tepco china for use in County institu- 
tions for this reason, whereas china manufactured 
by Wallace China Co., Ltd., is so purchased and 
used by said County organizations. 

That deponent believes and alleges that the acts 
of Tepco cause deception and confusion of pur- 
chasers as to the nature, quality and source of the 
china sold by Technical Porcelain & Chinaware Co. 
and constitute unfair trade practices and unfair 
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competition and are causing irreparable damage 
and injury to deponent, to Wallace China Co., Ltd., 
and to other dealers supplied by Wallace China 
Goy, ita. 


Dated this 27th day of April, 1951. 
/s/ SIDNEY ELSTER. 
Subseribed and sworn to before me this 27th 
day of April, 1951. 


[Seal] /3/ FAYE POLIN, 
Notary Public in and for the County and State 
above named. 


My Commission Expires Feb. 19, 1952. 


UOY UO 42048 O4 
ns @tIpubYyssow lv 


94103 }UDW2ISEG 3I1A19S-J125 M2U S, 
== MIN YOd S3HSIA G10 YNOA JaVuL —-NW Id “Ld 3HL LNOaV SY 


QOS esipuoyrsa1 


4235/9 3e Asses 9 yseo dous Mireles 


$ ‘da puo 
Asoayjeg S6E ““ZOp 20g ‘oun pes 
Sem Mpesa| yum Apog esym ‘oury> pays, Yyooe 366 
e)puoy doug ‘syBiem jeioy *.01 — suativid dieome 
Aing Asooy 
SNV) I9OVEUVD PUD soipo} 
oc is jaeIs 
Tl i “ ssojujors 
i S¥UIAOD IND JO UOIQ2ZI9S 
4 AAWIH 
W348) 334909 a40;dwod 
4NO 99g 


966 “ ypeg 

“sejpuoy doig ‘peddoss 
“uss Perojuies ery, “ts0Us02 pepjo; 
‘wo ypojq e6n08 77 —NVE ISVvO" 


N3ZO0 >0S 
$3lV1d aaisn 


"uols 
a “uayD yduosd 
“3 at — eS @Ajo2as si0p 
ew WY — Sualuuvd HSiG -40 }12W “a °O 
*) Ss@pso snod 
diys 03 Addoy 
@q |1,@M” sus00.4 
“MOUS @2/A105 
HPS 4NO LISIA 


‘=  . 9 


Y2O2 “4148 UI- meld8 


Siejdwo> ‘9, YInsg ‘pesend 


© Puoy vO BDOIt OF 
piqms eupupyavew Hy 


21035 JUDWISEG JI1A19S-419S MIU S_13995}9 ye Ause>  Ysed doc Minene *& 


qt eupuoysiew jy 


ee AIN YOd S3HSIG G10 YNOA JoVal = NV1d °“L°d 3HL LNOSY NSY 
‘ de pun 
ee, aber aaa wove 265 
pen doug aydrom (9164 OL — Saauiwle * guoods 

ding daeay 
SNY? Srcern puo teipoy 
goers 
aL B8OjupOUS 
a 90 vopsra}0¢ 
WIWV38> 329403 ie 


56 403 

teipuoy deg peddoun 
‘ws pesseyurer om s19Ws0> pepioy 
“wo wojq efno8 fz —- NYE ISvOR 


an =oGNY 


NIZOQ 205 
S3lvid G3S0 


‘wos 
-veu0 yduwold 


“08 6L'e$ ‘ope 
dor orm parepary veyonunes @ajeres sa0p 
eu UW SRilyeyv> HsIO 49 1°W ‘d‘O 


*) S4epso nod 
dyys oy Addoy 
24 1,0" suD04 
MOUS O>4A105 
H®S 4n© LSTA 
Ot a70VNN 
auv OOA al 


So1$ spog. yin uy ae. 
Ler Wem erpdwer (91 utnig pesends 
OL weg peompory wtivy ferme “uns 
NE “SHG @2qy WerE—HSNET TOOM 


S.831S73 33S 


250 JUVMLV 


pateg 


savui MSV SS¥19 WaIINO 4Od 


NUILLVd .4V31 MOGVHS,, SNOINGV4 3HL 33S 


p83 
e1peey yim Ainp danay ksp0¢09 
Han y— paHDUla EYE ALM 


181g majuI015, 
S3AINM 


296 top 10g 10 
sanpeynuEW vmouy ‘yOUeH 
“ON Ofpe 6101 pened wey 
20 8 — SesTeWnL ALLY 


ewop ‘Aypodos ib 9, whununiy 
—$83A02 WHR 510d BIATAYaM 


Y21S72 10 Ayug sing jouojpsuas asayy 


W'd 00% THL SAVONOW “SAVQYNLVS ONKICIQNI Wd. OFS OL W'¥ OC N3dO 


vs. Wallace China Co., ete. 33 


AFFIDAVIT OF OSCAR STEIN 
State of California, 
County of Los Angeles—ss. 


Oscar Stein, being duly sworn, deposes and states 
that he is a resident of Long Beach, California, 
and that he is the sole owner and operator of a 
business known as Long Beach Store Fixture Co. 
located at 330 Locust, Long Beach, California; that 
deponent has been in said business of distributing 
restaurant and hotel supplies since 1927; that de- 
ponent sells and acts as dealer for vitrified hotel 
china manufactured by Wallace China Co., Ltd., 
and by others; that by reason of his twenty-three 
years’ experience with purchasers of vitrified hotel 
china deponent knows that Wallace China Co., Ltd., 
of Los Angeles, California, and china manufac- 
tured thereby are held in high esteem and have a 
good reputation and valuable good will. 

Deponent states that he does not remember seeing 
any overall pattern on hotel china manufactured 
by anyone other than Wallace China Co., Ltd., and 
that the overall patterns of hotel china manufac- 
tured and sold by Wallace China Co., Ltd., are 
different, distinctive and materially add to the ap- 
pearance of the china. Deponent states that by the 
term ‘‘overall pattern’’ reference is made to a pat- 
tern which is not composed of a separate and dis- 
tinct border ornamentation nor to china which 
carries a border and a separated, centrally dis- 
posed decoration, but instead refers to china 
wherein the entire upper surface of a plate or the 
entire outer surface of a cup is covered with a pat- 
tern. 
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Deponent states that the appearance of vitrified 
hotel china is very important, since customers buy 
china by reason of its appearance and such appear- 
ance must be attractive and distinctly different 
from other china. Deponent further states that 
customers refer to and purchase china by trade 
names, such as the trade name ‘‘Shadowleaf’’ ap- 
plied to a distinctive overall pattern manufactured 
by Wallace China Co., Ltd., and first shown to de- 
ponent by James R. Delany, sales manager of Wal- 
lace China Co., Ltd., in 1948; that the trade name 
‘‘Shadowleaf”’ is, to the best of affiant’s knowledge, 
original with Wallace China Co., Ltd., and associ- 
ated with a distinctive pattern of china manufac- 
tured and sold by Wallace China Co., Ltd. 

Deponent states that he has purchased from Wal- 
lace China Co., Ltd., large quantities of china bear- 
ing the distinctive overall pattern identified by the 
trade name ‘‘Shadowleaf’’ and exemplified by Ex- 
hibit 3. That in 1948 deponent purchased approxi- 
mately 27,600 pieces of such ‘‘Shadowleaf’’ china 
for resale to various restaurants; that in 1949 de- 
ponent purchased approximately 138,600 pieces of 
such china and in 1950 purchased approximately 
15,200 pieces of such china from Wallace China Co., 
Ltd., for resale. 

Deponent states that Harold K. Robertson has 
been employed by deponent for over ten years as 
salesman and is now manager. 


Dated this 18th day of May, 1951. 
/s/ OSCAR STEIN. 
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Subscribed and Sworn to before me this 18th day 
of May, 1951. 


[Seal] /3s/ MORRIS 8. BROWER, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission Expires March 16, 1955. 


AFFIDAVIT OF HAROLD K. ROBERTSON 


State of California, 
County of Los Angeles—ss. 


Harold K. Robertson, being duly sworn, deposes 
and states that he is a resident of Long Beach, 
California; that for ten years last past he has been 
employed as manager for Long Beach Store Fix- 
ture Co., located at Long Beach, California, said 
business relating to the sale of cafe, restaurant 
and kitchen equipment such as china, glassware, 
silverware, ranges, etc., said business being owned by 
Oscar Stein. 

Deponent states that in the course of his duties 
he has sold vitrified china manufactured by Wallace 
China Co., Ltd., of Vernon, California, and by 
other manufacturers; that the china manufactured 
by Wallace China Co., Ltd., has a good reputation 
and is characterized by distinctive, overall, shaded 
patterns such as the one known under the trade 
name ‘‘Shadowleaf’’; that purchasers buy china by 
reason of its distinctive pattern or appearance and 
by trade name, and the ‘‘Shadowleaf’’ pattern and 
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trade name is associated with and recognized as a 
Wallace China Co., Ltd., pattern. 

Deponent states that about the middle of Novem- 
ber, 1950, one Antone Paglicro, representing him- 
self to be acting for Technical Porcelain & China- 
ware Co., appeared at the Long Beach Store Fixture 
Co. store and showed to deponent a piece of hotel 
china which deponent immediately recognized as 
the Wallace ‘‘Shadowleaf’’ pattern; that said Pagli- 
ero offered to sell china bearing such pattern to 
deponent, for resale; that said Pagliero stated to 
deponent that the china being offered for sale was a 
copy of a Wallace China Co., Ltd., pattern. 

Deponent further states that deponent received 
a telephone call from an old customer operating a 
restaurant in Long Beach, to whom deponent had 
sold ‘‘Shadowleaf’’ china made by Wallace China 
Co., Ltd., some months before; that said customer 
complained that the ‘‘last shipment’’ of ‘‘Shadow- 
leaf’’ china was off-color and that the pattern was 
smeary; that deponent personally went to the 
customer’s restaurant and discovered that said 
customer had purchased the imitation of the ‘‘Shad- 
owleaf’’ pattern from Technical Porcelain & China- 
ware Co. to replace some of the original Wallace 
china and that the imitation appeared the same to 
the general observer, but upon close comparison 
had a slightly different color and the pattern was 
somewhat smeary. 


Dated this 18th day of May, 1951. 
/s/ HAROLD K. ROBERTSON. 


vs. Wallace China Co., ete. 37 


Subscribed and sworn to before me this 18th day 
of May, 1951. 


[Seal]: /s/ MORRIS 8. BROWER, 
Notary Public in and for the County of Los Angeles, 
State of California. 


My Commission Expires March 16, 1955. 


AFFIDAVIT OF KENNETH 0. WOOD 


State of California, 
County of Los Angeles—ss. 


Kenneth O. Wood, being duly sworn, deposes and 
states that he is the president of Wallace China 
Co., Lid., a California corporation, engaged in the 
manufacture and sale of vitrified hotel china for 
over twenty years last past, with a plant at Los 
Angeles, California. Deponent states that he has 
been president of the said corporation since about 
August, 1943, and is familiar with all of the opera- 
tions of the said company, its products, trade names 
and activities; that sales of the products of the 
said corporation are under the supervision of 
James R. Delany, sales manager and that said De- 
lany has been in the employ of deponent and ac- 
tively engaged in the sale of vitrified hotel china 
as manufactured and sold by deponent’s corporation 
since about February, 1948. 

Deponent states that the principal product manu- 
factured and sold by the said corporation is vitri- 
fied hotel china and that said china is highly 
regarded in the trade for its durability, the imper- 
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vious, non-porous glaze carried by such china, such 
glaze being hard, resistant to scratches and eapable 
of standing up under the rapid temperature changes 
and knocking about to which it is subjected in use 
without chipping or crazing; that the vitrified hotel 
ehina manufactured and sold by deponent’s corpo- 
ration includes a series of attractive, original and 
distinctive patterns which impart highly desirable 
and necessary eye appeal and esthetic sense to the 
said china; that said distinctive patterns originated 
by deponent’s corporation, Wallace China Co., Ltd., 
are recognized by the trade as indicating origin in 
deponent’s corporation. 

Deponent states that although the plant of the 
corporation is located in Los Angeles, California, 
approximately 40% of the vitrified hotel china 
manufactured and sold by the corporation is shipped 
to dealers outside the State of California and is 
therefore in interstate commerce; that the sales 
activities of deponent’s corporation cover the en- 
tire western half of the United States; and that 
deponent’s corporation has over 50 established 
dealers in California, Washington, Oregon, Utah, 
Arizona, Oklahoma, Texas, Kansas, Georgia and 
elsewhere. 

Deponent states that during the past twenty 
years, by the exercise of judgment and effort and 
the expenditure of large sums of money for techni- 
cal assistance, supervision, equipment and materials,. 
the corporation had engendered and built up a 
large and valuable good will in the high quality and 
attractiveness of its products; that great care and 
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much effort is exercised by deponent and the em- 
ployees of the said corporation in the selection 
and preparation of clays and ingredients enter- 
ing into the manufacture of vitrified hotel china, 
the formation of the ware, in burning the ware, 
and in the construction and control of the equip- 
ment used, in compounding and maturing the 
glazes, the preparation of the patterns, the inspec- 
tion of the ware and the packaging of the ware 
and other operations directed to the manufacture 
of vitrified hotel china of the highest possible qual- 
ity and the maintenance of such quality. 

Deponent states that in addition to its high dura- 
bility and excellent physical characteristics, the 
vitrified hotel china manufactured and sold by de- 
ponent’s corporation is known for its eye appeal 
or beauty resulting from the colors and patterns 
carried thereby ; that the corporation has spent time, 
effort and money in popularizing said distinctive 
patterns under the trade names ‘‘Shadowleaf,”’ 
‘“Tweed,’’ ‘‘Hibiscus,’? Magnolia,’”’ ete; that said 
trade names are used in identifying specific and 
distinctive patterns originated by deponent’s cor- 
poration; that said trade names are used in catalogs 
published by deponent’s corporation and in adver- 
tising cuts and literature supplied to dealers in 
products made and sold by deponent’s corporation, 
which cuts and literature are used by the dealers 
in advertising in daily newspapers and otherwise in 
the cities in which the dealers are located. 

Deponent states that the corporation employs 
artists to design distinctive patterns and inasmuch 
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as public tastes change it is necessary and desirable 
to periodically initiate the manufacture and sale 
of a new and distinctive pattern; that the corpora- 
tion employs artists to design such patterns and 
said artists, in conjunction with other employees, 
have developed methods of producing highly de- 
sirable shading effects on the ware without the 
necessity of hand painting the ware; that in such 
process, as developed by deponent’s corporation, the 
artist’s drawing of the pattern is etched upon a 
printing cylinder or roller which is then chromium 
plated and used in printing the pattern upon a 
special thin paper stock with specially prepared 
transfer inks; that suitably cut portions of such 
transfer are then applied to the chinaware and 
burned, causing the pattern to be made an integral 
and inseparable part of the ware in the desired 
colors; that in this manner distinctive, shaded, 
overall patterns have been developed, such patterns 
being distinctive and characteristic of china sold 
by deponent’s corporation. 

Deponent states that on or about May, 1948, an 
artist employed by Wallace China Co., Ltd., pro- 
duced a distinctive and novel design which was re- 
produced on a printing cylinder and said design 
used in the production of vitrified hotel china by 
the corporation since about July, 1948; that the 
corporation appropriated, adopted and used the dis- 
tinctive trade name ‘“‘Shadowleaf’’ in identifying 
its vitrified hotel china bearing said ornamental 
and distinctive design since about July, 1948; that 
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the chinaware bearing the said ‘‘Shadowleaf’’ de- 
sign or pattern was publicized, exhibited, adver- 
tised and sold by deponent’s corporation and its 
dealers continuously in interstate and intrastate 
commerce since about July, 1948, and sales thereof 
increased rapidly until recent months; that over 
112,000 pieces of said ‘‘Shadowleaf’’ china were 
sold by Wallace China Co., Ltd., during 1949; that 
in 1950 total sales of ‘‘Shadowleaf’’ china dropped 
to about 107,000 pieces. 

Deponent states that during the summer of 1949 
Technical Porcelain & Chinaware Co., a partner- 
ship having a plant at El Cerrito, California (said 
partnership also being known as Tepco) copied the 
said ‘‘Shadowleaf’’ pattern and began to indiscrim- 
inately sell such copies under the trade name ‘‘Shad- 
owleaf.’’? Deponent states that Tepco willfully, 
maliciously and consciously made a copy of the 
pattern and in support of this statement deponent 
states that Exhibit 1 attached to the complaint 
herein is a print of the pattern from the printing 
rollers used by Wallace China Co., Ltd., since about 
July, 1948; that Exhibit 2 attached to the complaint 
is a print of the pattern from a roller used by 
Tepeo, said roller being made for and on behalf 
of Tepco by the same engraver used by deponent’s 
corporation but without consent or knowledge of 
Wallace China Co., Ltd. Deponent calls attention 
to the fact that these two prints, Exhibits 1 and 
2, are identical as far a pattern is concerned and 
have the same arrangement of foreground leaves, 
middle ground leaves and background; that depo- 
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nent has examined china manufactured and sold 
by Tepeo and bearing said pattern and deponent 
states that the Tepco ware is deceptively similar 
to the ware manufactured and sold by Wallace 
China Co., Ltd., and deceives the public into the 
belief that the copies are products made by depo- 
nent’s corporation. That Exhibits 3 and 4 are exem- 
plars of china made by Wallace China Co., Ltd., 
and by Tepco, respectively and it is evident that 
the imitation creates the same effect and deceives 
the purchaser as to source and identity of the china. 
Deponent states that such willful, unfair copying 
of the distinctive pattern, as well as the unlawful 
use of the trade name ‘‘Shadowleaf,’’ has damaged 
deponent’s corporation and its good will and has 
caused and is causing great damage and injury to 
the business of Wallace China Co., Ltd., as evi- 
denced by the drop in sales of the said pattern and 
the reluctance of many dealers and customers to 
purchase the said pattern because of the indisecrim- 
inate, widespread sale of the copies by Technical 
Porcelain & Chinaware Co. 

Deponent states that to the best of his knowledge 
and belief Technical Poreclain & Chinaware Co. 
has embarked upon a course of conduct and piracy 
of the distinctive designs and trade names origi- 
nated by and first appropriated by Wallace China 
Co., Ltd., and in support of this statement de- 
ponent states that said Technical Porcelain & China- 
ware Co. has initiated the manufacture and sale 
of other distinctive designs first conceived, manu- 
factured and sold by deponent’s corporation and 


vs. Wallace China Co., ete. 43 


has unlawfully used trade names first appropriated 
and used by deponent’s corporation in identifying 
such patterns, namely, ‘‘T'weed,’’ ‘‘Hibiscus’’ and 
‘‘Magnolia.’’ That Technical Porcelain & Chinaware 
Co. is appropriating the results of the efforts of 
deponent’s corporation and is trading on the good 
will and reputation of Wallace China Co., Ltd., to 
the great damage and irreparable injury of depo- 
nent’s corporation by diverting sales from Wallace 
China Co., Ltd., to Technical Porcelain & China- 
ware Co. and its dealers. 

Deponent further states that Wallace China Co., 
Ltd., has gone to great trouble and expense in plan- 
ning an advertising campaign directed to the pres- 
entation and sale of the aforementioned distinc- 
tive patterns to the hotel and restaurant trade, in- 
eluding in such promotional efforts attendance and 
exhibits at various shows and exhibitions; that dur- 
ing June, 1951, a show shall be held at the Sham- 
rock Hotel at Houston, Texas, known as the Texas 
and Southwestern Regional Restaurant Show spon- 
sored by the Texas Restaurant Association; that 
thereafter a Pacific Coast Regional Convention and 
Exhibition sponsored by the Golden Gate Restau- 
rant Association will be held in San Francisco; 
that deponent’s corporation plans to attend and 
have exhibits at the said shows; that deponent has 
been informed and therefore believes that Techni- 
eal Porcelain & Chinaware Co. intends to have 
its representatives exhibit copies of the various 
patterns originated by deponent’s corporation at 
the said shows; that irreparable harm would result 
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from such exhibition of infringing copies and that 
deponent therefore believes that it is essential that 
Technical Poreclain & Chinaware Co. be restrained 
and enjoined from manufacturing, selling, offer- 
ing for sale, exhibiting, advertising or promoting 
the sale or publicizing its said copies of the dis- 
tinctive designs originated by deponent’s corpora- 
tion and from the use of the trade names first 
appropriated and used by deponent’s corporation, 
prior to trial of this action and permanently there- 
after. 

Deponent states that Antone Pagliero, general 
partner of Tepco has been notified of his said un- 
lawful copying of Wallace China Co., Ltd., patterns 
and trade names, but refused to cease said acts 
of infringement and unfair competition and, in- 
stead has personally told deponent that in the event 
Wallace China Co., Ltd., were to bring this suit 
against Tepco, Tepco would drastically reduce prices 
on the copied patterns of china with the purpose 
and intent, to thereby prevent Wallace China Co., 
Ltd., from being able to sell its china at a reason- 
able profit. 

Dated this 25th day of May, 1951. 


/s/ KENNETH O. WOOD. 


Subscribed and sworn to before me this 25th day 
of May, 1951. 


[Seal] /s/ MILDRED K. BADGER, 
Notary Public in and for the County and States 
above named. 


My Commission Expires March 2, 1952. 
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AFFIDAVIT OF JAMES R. DELANY 


State of California, 
County of Los Angeles—ss. 


James R. Delany, being duly sworn, deposes and 
states that he is a resident of Los Angeles, Cali- 
fornia, and since November, 1948, has been and 
still is sales manager of Wallace China Co., Ltd., 
a California corporation, manufacturers of vitrified 
hotel china with a plant and offices at Vernon, Cali- 
fornia (a subdivision of Los Angeles). Deponent 
states that he is thoroughly familiar with all of the 
patterns and types of china manufactured and sold 
by Wallace China Co., Ltd., the manner in which 
said patterns are sold, the customers to whom said 
patterns are sold, etc., and states that approximately 
40% of the vitrified china sold by Wallace China 
Co., Ltd., is sold to purchasers and dealers located 
outside the State of California. 

Deponent states that during the period 1927-1948, 
he was engaged in sales work for the Dohrman 
Hotel Supply Company, a corporation having sales 
office at Los Angeles, San Diego, San Francisco, 
San Jose, Fresno, Phoenix, Portland and Seattle, 
as well as in certain other locations; that Dohrman 
Hotel Supply Company is engaged in the sale of 
chinaware, glassware and kitchen equipment for 
use by hotels and restaurants; that during said 
twenty-one year period with Dohrman Hotel Supply 
Company affiant became thoroughly familiar with 
china as manufactured and sold by numerous manu- 
facturers, inasmuch as deponent concentrated his 
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sales efforts in the sale of chinaware and Dohrman 
represented six of the leading nationally-known 
chinaware manufacturers including Wallace China 
Co., Ltd.; that by reason of his experience with 
representatives from various chinaware manufac- 
turers and experiences with purchasers of vitrified 
hotel china deponent knows that prior to 1948, and 
to this date Wallace China Co., Ltd., and china 
manufactured thereby are held in high esteem and 
have high and valuable reputation and good will. 

Deponent states that to the best of his knowledge 
Wallace China Co., Ltd., originated overall patterns 
for vitrified hotel china, said overall patterns im- 
parting a three-dimensional effect and having an 
exceptionally attractive appearance; that appear- 
ance is extremely important in the sale of china 
since purchasers buy the china because of its artistic 
or pleasing appearance and it is necessary that the 
china be pleasing to the ultimate consumer and 
user. Deponent states that to the best of his knowl- 
edge Wallace China Co., Ltd., were the first to pro- 
duce china bearing overall patterns and the first to 
have used trade-names ‘‘ Festival,’’ ‘‘Shadowleaf,’’ 
‘Hibiscus’? and ‘‘Magnolia’’ associated with such 
patterns; that to the best of his knowledge and he- 
lief Wallace China Co., Ltd., was the originator of 
a design sold by Wallace under the name ‘‘T'weed”’ 
and the originators and first users of such trade- 
name ‘‘Tweed’’ as applied to a line of china; that 
“‘Tyveed’’ is a distinctive pattern in that the decora- 
tion leaves a square unadorned in the central area 
of a circular plate. Deponent states that the various 
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decorated patterns of china sold by him for and 
on behalf of Wallace China Co., Ltd., are always 
referred to by their trade-names; that Exhibits 3, 
9, 11 and 13 are representations of china sold under 
the names ‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus’’ 
and “‘Magnolia’’ by Wallace China Co., Ltd.; that 
it is the practice to ship said china in corrugated 
board containers printed in blue and to identify the 
decoration or pattern and the color thereof on the 
containers by stencilling or writing the name of the 
pattern packed within the container; that Exhibit 5 
is a photostatic copy of a typical container as 
shipped by Wallace China Co., Ltd., indicating that 
its contents comprise the ‘‘Shadowleaf’’ pattern. 
Deponent states that the various patterns originated 
and sold by Wallace China Co., Ltd., have been 
well received by the trade and are characteristic of 
and associated with Wallace China Co., Ltd., as 
the source. That a piece of china bearing one of 
said patterns represents to the purchaser a piece 
of china of high quality originating with Wallace 
China Co., Ltd. That Dohrman Hotel Supply Com- 
pany is an established dealer for china manufac- 
tured by Wallace China Co., Ltd., particularly for 
the pattern known under the trade-name ‘‘'Tweed,’’ 
and sells said pattern through its many branch 
offices in California, Washington, Oregon and 
Arizona. 

Deponent states that he has personally seen price 
lists distributed by Technical Porcelain & China- 
ware Co. of El Cerrito, California, said price lists 
earrying thereon reference to patterns under the 
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names ‘‘Shadowleaf,’’ ‘‘Tweed’’ and ‘‘Hibiscus”’; 
that Exhibits 7a and 7b are photostatic copies of 
such price lists. Deponent states that he has per- 
sonally seen china manufactured by Technical Por- 
celain & Chinaware Co., which is also known as 
Tepco, and sold under the names ‘‘Shadowleaf,”’ 
‘““Tweed,’’ “‘Hibiscus’’ and ‘‘Magnolia’’; that HEx- 
hibits 4, 10, 12 and 14 are representations of pat- 
terns of china sold by Tepco under the names 
‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘ Hibiscus’? and ‘‘Mag- 
nolia.”’ 

Deponent states that to the casual observer or 
purchaser the copies manufactured and sold by 
Tepco are deceptively similar to the original pat- 
terns manufactured and sold under the same trade- 
names by Wallace China Co., Ltd., and said copies 
tend to deceive the observer or purchaser as to the 
quality, nature and source of the china in that the 
purchaser believes that such china is manufactured 
by Wallace China Co., Lid., and are of the high 
quality associated with such patterns. Deponent 
states that by the use of the trade-names ‘‘Tweed,”’ 
‘“Shadowleaf,’’ ‘‘Magnolia,”’ etc., Technical Porce- 
lain & Chinaware Co. is falsely representing to the 
trade that said china is of the same high quality as 
that manufactured by Wallace China Co., Ltd., and 
that in effect originates with Wallace China Co., 
Ltd.; that such acts are contrary to commercial 
good faith and to the normal and honorable de- 
velopment of business activities. Deponent states 
that the deception and copying is carried to the 
containers in which Tepco ships said china in that 
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the trade-names first appropriated and used by 
Wallace China Co., Ltd., and by usage and adver- 
tising grown to mean china originating with Wal- 
lace China Co., Ltd. are unfairly placed upon 
eartons of china by Tepco, as evidenced by Exhibit 
6. Deponent states that the Tepco cartons are de- 
ceptively similar to Wallace cartons, as evidenced 
by a comparison of Exhibits 5 and 6. 

Deponent states that he personally makes sales 
ealls on many dealers in hotel and restaurant sup- 
plies and that over 50 dealers, in various states of 
the United States, carry china manufactured by 
Wallace China Co., Ltd.; that in order to maintain 
the distinctiveness and desirability of the original 
patterns of Wallace China Co., Ltd., some dealers 
earry certain of said patterns while others carry 
other patterns, and each dealer exercises discretion 
in the sale of a given pattern to avoid the possibil- 
ity of having two closely adjacent restaurants use 
china of the same pattern; that by reason of such 
eareful sales program the distinctiveness, desirabil- 
ity and value of the patterns has been enhanced 
and maintained. 

Deponent states that he personally knows that 
Tepco has sold its copies to restaurants which origi- 
nally bought Wallace china and that the said res- 
taurants were deceived in believing that what they 
bought from Tepco was a product of Wallace China 
Co., Ltd.; that deponent and his dealers have had 
to spend much extra time and effort in explaining 
to dealers and their customers that the china being 
offered for sale and sold thereto is not the genuine 
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Wallace china but an imitation, that customers have 
complained to dealers in Wallace china that the 
china was inferior to that originally supplied and 
upon investigation it was found that the complaint 
was directed to imitations sold by Tepco. 
Deponent states that the Tepco imitations are 
deceptively similar to the originals manufactured 
by Wallace China Co., Ltd., and have deceived not 
only the ultimate purchaser but also experienced 
dealers; that Tepco has sold the imitations and 
copies indiscriminately and to restaurants in the 
same vicinity, thereby causing deponent’s customers 
and prospective customers to refuse to buy the Wal- 
lace patterns because they were imitated and made 
common by such indiscriminate selling by Tepco; 
that as a result of such copying by Tepco the busi- 
ness and sales of Wallace China Co., Ltd., in such 
copied patterns has decreased and deponent and 
Wallace China Co., Ltd., have been damaged. 
Deponent states that during June, 1951, a show 
shall be held at the Shamrock Hotel at Honston, 
Texas, known as the Texas and Southwestern 
Regional Restaurant show and thereafter a Pacific 
Coast Regional Convention and Exhibition spon- 
sored by the Golden Gate Restaurant Association 
will be held at San Francisco; that deponent in- 
tends to attend said shows and to exhibit the Wal- 
lace china, particularly the distinctive patterns 
hereinabove referred to and that Wallace China Co., 
Ltd., is planning to spend considerable sums of 
money in so advertising and sponsoring the said 
patterns. Deponent is informed and believes that 
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Tepco intends to exhibit its copies of the Wallace 
patterns at the above-described shows; deponent 
states that irreparable harm and damage and con- 
fusion would result from the exhibition and offer 
to sell such copies, and strongly urges that a pre- 
liminary injunction be issued restraining Tepco in 
order to prevent the good will and reputation of 
Wallace China Co., Ltd., its products and trade- 
names from being ruined and destroyed by the un- 
fair acts of T'epco. 


Dated this 24th day of May, 1951. 
/s/ JAMES R. DELANY. 


Subscribed and sworn to before me this 24th day 
of May, 1951. 


[Seal] /s/ MILDRED K. BADGER, 
Notary Public in and for the County and State 
above named. 


My Commission Expires March 2, 1952. 


AFFIDAVIT OF STEPHEN J. CLIFFORD 


State of California, 
County of Los Angeles—ss. 


Stephen J. Clifford, being duly sworn, deposes 
and states that he is a resident of Los Angeles, 
California; that for three years last past he has 
been and still is employed by Wallace China Co., 
Ltd., of Huntington Park, Vernon, County of Los 
Angeles, as salesman; that said Wallace China Co., 
Ltd., is engaged in the manufacture and sale of 
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vitrified hotel china; that deponent is engaged in 
selling the said china throughout the State of Cali- 
fornia and in Washington, Oregon, Arizona and 
elsewhere. Deponent states that approximately fifty 
dealers located in California and in other states 
sell and distribute the Wallace china; that said 
dealers are supplied with photographs and adver- 
tising matter. 

Deponent states that Wallace China Co., Ltd., 
originated distinctive overall patterns for its hotel 
china, said patterns imparting a three-dimensional 
effect and being characterized by a gradation of 
shading which imparts an exceptionally attractive 
appearance to the china; that said original designs 
are extensively sold by deponent for and on behalf 
of Wallace China Co., Ltd., under trade-names orig- 
inated and appropriated by Wallace, said names 
including ‘‘Shadowleaf,’’ ‘‘''weed,’’ Hibiscus’’ and 
‘*Magnolia.”’ 

Deponent states that purchasers buy china by 
appearance and trade-name and that the patterns 
and trade-names owned and appropriated by Wal- 
lace China Co., Ltd., have acquired good will and 
represent to the purchasers hotel china originating 
with Wallace China Co., Ltd., and characterized 
by the high quality and good business reputation 
of the said company. Deponent states that from his 
contact with various distributors and with repre- 
sentatives of other manufacturers of hotel china, 
deponent knows that the patterns and trade-names 
of Wallace China Co., Ltd., have acquired great 
good will and a reputation for quality and de- 
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pendability ; that the original patterns and trade- 
names herein referred to, developed by Wallace 
China Co., Ltd., represent good will and reputa- 
tion which is recognized by the trade and purchas- 
ing public. 

Deponent states that he has personally ascer- 
tained that Technical Poreclain & Chinaware Co. of 
El Cerrito, California, said company being also 
known as ‘‘Tepeo,’’ has manufactured, sold and 
offered for sale imitations or copies of said distinc- 
tive and original patterns originated by Wallace 
China Co., Ltd.; that Exhibit 3 appended to the 
complaint herein is a representation of a plate bear- 
ing what is known as the ‘‘Shadowleaf”’ pattern, 
manufactured by Wallace China Co., Ltd.; that Ex- 
hibit 4 appended to the complaint is a representa- 
tion of a plate manufactured and sold by Tepco 
under the name ‘‘Shadowleaf”’; that the china man- 
ufactured and sold by Tepco under the name 
“‘Shadowleaf’’ is deceptively similar to the pattern 
sold by Wallace. 

Deponent states that in the course of his travels 
out of the State of California deponent has per- 
sonally seen hotel china being exhibited and offered 
for sale by dealers in states other than California, 
the china being an imitation or copy of the Wallace 
‘‘Shadowleaf’’ pattern and exemplified by Exhibit 
4, said imitation being manufactured and sold by 
Tepco. 

Deponent states that the distribution of copies 
and imitations by Tepco has caused confusion among 
dealers and purchasers and has deceived them into 
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believing that the china is manufactured by Wal- 
lace China Co., Ltd.; that deponent has had to spend 
additional time and effort in calling upon dealers 
and customers to investigate complaints caused by 
the sale by T'epco of copies of the distinctive and 
unique designs originated by Wallace; that de- 
ponent has received numerous complaints from his 
dealers by reason of the widespread sale of the 
imitations manufactured by Tepco and that the 
business of Wallace China Co., Ltd., in the sale of 
china bearing the aforesaid distinctive patterns has 
been damaged by the acts of piracy by Tepco. 
Deponent states that one of the best means of 
advertising and selling hotel china is by personal 
contact and exhibitions of china at shows and con- 
ventions and that in the past deponent and the 
Sales Manager, James R. Delany of Wallace China 
Co., Ltd., have attended and exhibited the patterns 
hereinabove referred to at numerous shows in the 
western part of the United States and intend to 
continue such practice. Deponent states that during 
June, 1951, a show shall be held at the Shamrock 
Hotel at Houston, Texas, known as the Texas and 
Southwestern Regional Restaurant Show and that 
thereafter a Pacifie Coast Regional Convention and 
Exhibition, sponsored by the Golden Gate Restau- 
rant Association will be held at San Francisco; de- 
ponent is informed and believes that an extensive ex- 
hibit of Wallace china, including the said distinctive 
patterns, has been planned for both of said shows, 
inasmuch as many buyers attend these shows; de- 
ponent is informed and believes that Tepco intends 


vs. Wallace China Co., etc. a) 


to exhibit its imitations and copies of the Wallace 
patterns at the above-described shows; deponent 
states that steps must be taken promptly to stop 
the acts of copying and misrepersentation whereby 
the good will and reputation of the Wallace pat- 
terns and trade-names is being irreparably injured 
and to stop Tepco from exhibiting its said copies 
at the above-described shows in order to prevent 
confusion and deception of purchasers and the prob- 
able destruction of the good will and reputation 
which has been acquired in said patterns and trade- 
names by Wallace China Co., Ltd. 


Dated this 24th day of May, 1951. 
/s/ STEPHEN J. CLIFFORD. 


Subscribed and sworn to before me this 24th day 
of May, 1951. 


[Seal] /3/ MILDRED K. BADGER, 
Notary Public in and for the County and State 
above named. 


My Commission Expires March 2, 1952. 
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[Title of District Court and Cause.] 


ORDER TO SHOW CAUSE 


To Antone Pagliero, Arthur Pagliero and John 
Pagliero, doing business as Technical Porce- 
lain & Chinaware Co. and Antone Pagliero, 
Mary Jean Pagliero and Delina Pagliero, doing 
business as Pyramid Alloy Manufacturing Co., 
and Henry G. Hardy, their attorney: 


Plaintiff having filed its verified complaint and 
a motion for preliminary injunction, together with 
affidavits of Sidney Elster, Oscar Stein, Harold K. 
Robertson, Kenneth Wood, James R. Delany and 
Stephen J. Clifford, and exhibits attached thereto 
and good cause appearing: 

Jt Is Hereby Ordered that said defendants An- 
tone Pagliero, Arthur Pagliero and John Pagliero, 
doing business as Technical Porcelain & Chinaware 
Co. and Antone Pagliero, Mary Jean Pagliero and 
Delina Pagliero, doing business as Pyramid Alloy 
Manufacturing Co., and Henry G. Hardy, their 
attorney, appear before this Court at 10:00 a.m. 
on June 7, 1951, then and there to show cause, 
if any they and each of them and their agents, 
representatives, employees, and those acting in con- 
cert with them should not be restrained and en- 
joined during the pendency of this action from 
manufacturing, selling, offering for sale, exhibiting, 
advertising or promoting the sale of patterns 
of china wnder the trade-names ‘‘Shadowleaf,’’ 
“Mweed,’’ ‘Hibiscus’? and ‘‘Magnolia”’ or similar 
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in appearance to patterns known by such trade- 
names and exemplified by Exhibits 3, 9, 11 and 13 
on file herein. 

It Is Further Ordered that a copy of the com- 
plaint and motion for preliminary injunction on 
file herein and of this Order be served on said 
defendants and their counsel forthwith. 


Dated this 31st day of May, 1951. 
/s/ EDWARD P. MURPHY, 
United States District Judge. 


[Endorsed]: Filed May 31, 1951. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF ANTONE PAGLIERO 


State of California, 
City and County of San Francisco—ss. 


Antone Pagliero, being first duly sworn on oath, 
deposes and says that 


1. He is one of the two Defendants named in 
the above-entitled case, which has been served with 
process herein. 


2. He is one of the partners doing business as 
Pyramid Alloy Manufacturing Co., (the other 
named partners not having been served with process 
herein) and states of his own knowledge that the 
partnership known as Pyramid Alloy Manufactur- 
ing Co. has never sold or offered for sale any hotel 
china or other china suitable for such purposes 
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under the names ‘‘Shadowleaf,’’ ‘‘Magnolia’”’ or 
‘* Hibiscus.”’ 


3. ‘That among other reasons, Pyramid Alloy 
Manufacturing Co. was formed October 29, 1947, as 
a sales organization for the products manufactured 
by Technical Porcelain and Chinaware Co. (here- 
inafter referred to as ‘‘Tepco’’) and that said busi- 
ness was abandoned as of August 1, 1949, in 
accordance with the attached letter marked Exhibit 
A which was sent to the trade throughout the United 
States prior to August 1, 1949. 


4. This affiant states that the hotel china known 
in the trade as ‘‘‘T'weed”’ represents a design which 
has been used and manufactured by Tepco long 
prior to the year 1947, and is the identical design 
of dinnerware known as ‘‘T'weed’’ now manufac- 
tured by Tepco and sold under the name ‘‘T'weed”’; 
further affiant sayeth not. 


/s/ ANTONE PAGLIERO. 
Subseribed and sworn before me this sixth day 
of June, 1951. 


[Seal] /s/ FRANCES R. WIENER, 
Notary Public. 


My Term Expires February 17, 1954. 
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Pyramid Alloy Manufacturing Co. 
6416 Manila Street 
Contra Costa County 
El Cerrito, California 
Gentlemen: 

This letter 1s conveying a message of duel pur- 
pose and we trust you will welcome it with the 
understanding which is most fitting for the present 
situation. 

First: For the past year and a half it has been 
our pleasure serving you and we want to express 
our appreciation for your past patronage. i 

The Pyramid Alloy Manufacturing Co. was or- 
ganized to serve as a Sales Division and for the 
sole purpose of giving better service, thus creating 
goodwill and naturally bringing us closer to each 
jobber. It was our intention to distribute a super 
product, which was in process at that time. How- 
ever, time has its own way of changing events. 

Second: With the retarding of sales, we like 
many others found it necessary to meet this condi- 
tion by reducing force, curtailing routine and 
eliminating that which was not absolutely necessary, 
consequently we are removing the Pyramid Alloy 
Manufacturing Co. from our pages of history as 
of August 1, 1949, and turning back to the origi- 
nators, Technical Porcelain & Chinaware Co., na- 
tionally known manufacturers of ‘‘Tepeo Vitrified 
China.’’ Also, the super products previously re- 
ferred to, which will be known as ‘‘Pameo Oven 
Ware,”’ taken over by them. 
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Beginning August 1, please address all corre- 
spondence and orders to the Technical Porcelain & 
Chinaware Co. Orders now in our possession will 
be filled in the usual manner until such time as 
they are completed in their entirety. Payments on 
orders filled after August 1, will be made to Techni- 
eal Porcelain & Chinaware Co., but orders filled be- 
fore that date will be payable to Pyramid Alloy 
Manufacturing Co. 

All prices and discount sheets will remain the 
same. T'he packing department has added a new 
feature to accommodate you, by packing in cartons 
specially constructed for the various types of ware. 
Prices on cartons will be notated on price list now 
being printed for Technical Porcelain & China- 
ware Co. 

In closing may we express hope that we will not 
only have your cooperation, but your full support. 


Very truly yours, 


PYRAMID ALLOY 
MANUFACTURING CO. 


Antone A. Pagliero, 
Co-Partner. 
LD :mjp 


[Endorsed]: Filed June 7, 1951. 


68 Antone Pagliero, et al., 
[Title of District Court and Cause. ] 


AFFIDAVIT OF ARTHUR PAGLIERO 


State of California, 
City & County of San Francisco—ss. 


Arthur Pagliero, being first duly sworn on oath, 
deposes and says that he is one of the Defendants 
named in the above-entitled case and that he is one 
of the partners doing business as Technical Porce- 
lain and Chinaware Co. at 6416 Manila Street, 
El Cerrito, California, and states the facts to be 
as follows: 


1. That he has read the bill of complaint herein, 
the motion for preliminary injunction, the affidavits 
filed in support of said preliminary injunction and 
has examined the several exhibits alleged to illus- 
trate the statements therein and categorically denies 
each and all of said statements and allegations 
as being untrue and not founded upon facts. 


2. He has literally spent his entire life in the 
vitrified chinaware industry as his father started 
the first vitrified china plant on the Pacific Coast 
in the City of Richmond in 1910 and has been con- 
tinuously engaged in this industry since that time; 
he is now Production Manager for the Technical 
Porcelain and Chinaware Co.—hereinafter referred 
to as ‘‘Tepco’’— and has charge of all phases of 
production in the Tepco plant, including mixes, 
charges, formulas, patterns, testing, analysis of 
raw materials, laboratory, and he, with his brother 
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determines the designs which are to be selected for 
production together with the amount thereof. 


3. He is familiar with all types, and machines 
useful in connection therewith, of means for deco- 
rating hotel china and the like, and that several 
methods of decoration are daily practiced in the 
Tepeo plants; one of the methods being used in 
the Tepco plant is the so-called transfer method 
where the artist’s hand-drawn design is etched 
photomechanically upon the outer surface of a 
metal cylinder in accordance with the standard 
methods of photoengraving in the printing industry, 
the cylinder being used to print the design pattern 
on a thin paper so that suitably cut-out portions 
of such transfer may then be applied to the china- 
ware prior to the glazing and then fired so that the 
pattern becomes an integral and inseparable part 
of the ware showing through the transparent glaze 
and that such methods and practice has been carried 
on throughout this affiants entire life and for many 
years prior thereto. This affiant states that such 
method was not originated by Wallace China Com- 
pany, Inc., and is used by every china manufac- 
turer in this country and many in England. 


4. All over patterns of the type described in 
said Affidavits and particularly the Affidavit of 
Kenneth O. Wood, President of Wallace China Co., 
Ltd., and referred to in the other Affidavits, was 
not originated by Wallace China Co., Ltd., but has, 
in fact, been used for many years by other manu- 
facturers of hotel china such as Mayer China Co. 


70 Antone Pagliero, et al., 


of Beaver Falls, Pennsylvania, as exemplified by 
the piece of china—vitrified hotel ware marked 
Exhibit ‘‘B”’ which is referred to herein, and which 
piece of china has been in this affiant’s possession 
for more than four years prior to the date hereof. 
A further example of an allover pattern is illus- 
trated by the advertisement of John Shaw and 
Sons, England, showing a chintz design in ‘‘Pot- 
tery and Glass’”’ for Apri, 1950; this design has 
been on the market for several years prior to the 
date of said advertisement; that a pattern known 
as ‘‘rose chintz’’ of an allover design in a single 
eolor is further illustrated in the ‘Montgomery 
Ward” catalog for the year 1951, although this 
same design has been available for many years 
prior thereto. There have been numerous other 
allover patterns of very old designs such as the 
blue ‘‘Willow Ware’’ and the ‘‘Meissen’’ onion de- 
sign, which designs themselves are over a hundred 
years old. Accordingly, it is not possible for Wal- 
lace China Co., Ltd., to even claim to be the origina- 
tor of allover patterns for vitrified hotel china or 
the originator for allover patterns for any china. 


5. Tepco employs its own artists to prepare the 
original drawings from which the cylinders are 
made and the artist which was employed to make 
the so-called ‘‘Shadowleaf’’ design, the ‘‘Hibiscus’’ 
design and the ‘‘Magnolia’’ design, although a resi- 
dent of Los Angeles is presently on a trip in the 
East and unavailable for consultation at this time; 
further, it is not known exactly when he will re- 
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turn, but he is not expected to return for at least 
another two weeks. 


6. The cylinders used by Tepco for the pattern 
known in the trade as ‘“T'weed’’ was made by an 
artist many years ago whose name has been for- 
gotten and the records of which in Tepco have 
now been destroyed in a fire. The artist was one who 
was employed by the ‘‘New Method Engraving Co.” 
which made the original cylinder for this pattern 
and which company has discontinued engraving pot- 
tery cylinders since about 1946. 


7. The engraving of pottery cylinders is a spe- 
cialized field and since 1949 and in the Fall of that 
year, the cylinders have been made for Tepco by 
Garnier Engraving Company of Los Angeles. This 
affiant is informed and believes that the Garnier 
Engraving Co. also engraves pottery cylinders for 
other companies including Wallace China Co., Ltd., 
Vernon Pottery Co., Gladding McBean and nu- 
merous others. Between the vears 1946 and the Fall 
of 1949, cylinders were made for Tepco by Graphic 
Arts of San Francisco. 


8. At no time has Tepco used or employed any 
original art work belonging to or the property of 
Wallace China Co., Ltd., and similarly it has not 
used or employed any cylinders belonging to or the 
property of Wallace China Co., Ltd. 


9. It has long been the practice in the produc- 
tion of vitrified hotel china for the several eom- 
panies engaged in this industry all over the United 
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States and elsewhere, to offer for sale and produce 
designs either identical with or very similar to 
those of other manufacturers except in cases where 
the design has been either patented or copyrighted 
and that both Wallace China Co., Ltd., and Tepco 
have been engaged in this practice with the others 
for a period of many years, and that such prac- 
tice is standard for this industry. 


10. That Tepco china and particularly its vitri- 
fied hotel ware is made to meet the standards set 
up in the federal specifications for chinaware; vitri- 
fied No. M-C-30la April 21, 1943, as are all the 
other hotel vitrified china made by other manufac- 
turers including Wallace China Co., Ltd.; that 
Tepeo ware meets all of the standards and require- 
ments of this specification and more so, and has 
been accepted for use by the United States Navy, 
the Marine Corps, the United States Army and the 
United States Air Forces. Tepco received the ‘‘Cer- 
tificate of Achievement’’ for excellence in produc- 
tion and performance during World War II, which 
certificate was signed by the Assistant Secretary of 
the Navy, Mr. Hensell. 


11. Tepco and Tepco products enjoy a fine repu- 
tation in the industry and with the public, which 
is quite as high as anything Wallace China Co., 
Ltd., can claim. 

12. This affiant states that all vitrified hotel 


ware put out by Tepco has either the trade-mark 
Tepco or some other trade-mark of Tepco stamped 
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under the glaze and forming an integral part 
thereof showing it as the source of origin, with 
the possible exception of some small individual but- 
ters and creamers. That such marks have long been 
used in the industry and considered as adequate 
means for identifying the manufacturer. The public 
is thoroughly familiar with this means of identify- 
ing the source of origin. 


13. Tepco is jealous of its position in the in- 
dustry and purchasing public and has never and 
would not now permit its products, no matter of 
the design, to be passed off as and for the product 
of another manufacturer. 


14. Tepco has no intention of and is not going 
to exhibit any of its products in Houston, Texas, 
in June of 1951. If any such decision had been 
made this affiant would have known and would have 
participated in it. 


Further affiant sayeth not. 
/s/ ARTHUR PAGLIERO. 
Subscribed and sworn before me this 6th day of 
June, 1951. 


[Seal] /s/ FRANCES R. WIENER, 
Notary Public in and for the City & County of San 
Francisco, State of California. 


My Commission Expires February 17, 1954. 


[Endorsed]: Filed June 7, 1951. 
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AFFIDAVIT OF ANTONE PAGLIERO 


State of California, 
City and County of San Francisco—ss. 


Antone A. Pagliero, being first duly sworn on 
oath, deposes and says that he is one of the defend- 
ants in the above-entitled action named as a partner 
doing business as Technical Porcelain and China- 
ware Co., and makes this Affidavit in opposition to 
the Motion for Preliminary Injunction, stating the 
facts to be as follows: 


1. He has read the Motion for Preliminary In- 
junction, the Bill of Complaint herein, and the 
several Affidavits tendered in support of said Pre- 
liminary Injunction, and has examined the exhibits 
accompanying the same and he hereby denies the 
alleged facts and inferences as set forth therein or 
intended so to be as not being founded upon fact or 
truth, to the best of his knowledge and belief. 


2. He was literally born and raised in the 
vitrified china industry and started soliciting the 
trade and selling electrical insulators, heat resisting 
porcelain articles and hotel vitrified china covering 
the entire United States and Canada, when he was 
14 years old. He is presently in charge of all sales 
for Technical Porcelain and Chinaware Co. which 
is hereinafter referred to as ‘‘Tepco,’’ and that he 
is the only one who contacts the dealers and dis- 
tributors for Tepco hotel vitrified chinaware, with 
the exception of the Los Angeles area, at which 
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location Mrs. Marge Cheever has been employed 
for the last ten years and is in charge of the Los 
Angeles warehouse and office. 


3. He is thoroughly conversant with all phases 
of selling and merehandising in this industry and 
is entirely familiar with the products and competing 
lines made by other manufacturers made in the 
United States, Canada and elsewhere. Tepco does 
not sell to consumers, but sells only to jobbers and 
dealers for resale and in this connection, this affi- 
ant contacts the Tepco jobbers and dealers through- 
out the United States and in the Los Angeles area 
in conjunction with Mrs. Cheever. This affiant in 
selling Tepco products for twenty-eight years has 
never knocked a competitor, run down their per- 
sonnel, or their products, or in any other way dis- 
paraged his competition on the theory that every 
knock is a boost and that he was only interested in 
selling Tepco products. That having learned the 
hard way that this is the best policy, he personally 
enjoys the respect and hospitality of the majority 
of his customers and that both the Tepco products 
and he personally have an excellent personal rela- 
tionship and reputation with all of his customers. 
The fine reputation and good will of Tepeo and its 
products is best expressed by the fact that since the 
founding of Tepco in 1920, its business has in- 
ereased year by year steadily up to the present 
time. 


4. Tepco has one of the most modern and up-to- 
date plants for the manufacture of vitrified hotel 
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china in the United States and the standards to 
which its products are required to adhere mect all 
Government specifications with a good margin be- 
yond the minimum requirements. 


5. That it is common practice to publish dis- 
count sheets in the sale of vitrified hotel china and 
that this practice was established and originated 
in the industry through this affiant’s efforts com- 
mencing in 1932. Such practice has been adopted 
by the entire industry and persists up to the present 
time. 


6. That it has been common practice in the in- 
dustry for the several firms engaged therein to 
duplicate or approximate designs and patterns used 
by another or other manufacturers and that this 
practice has been followed by Wallace China Co., 
Ltd. and Tepco as well as the other manufacturers, 
and that the same or similar code numbers or words 
are used to designate the particular design; for 
example, L-100 is recognized throughout the in- 
dustry as a pin line decoration, L-101 as marigold 
decoration, L-104 as a green band and line. Tepco 
identifies its products by such references and so 
does Wallace China Co., Ltd. While Tepco has 
never followed the policy of having exclusive dis- 
tributors, this situation as well as the fact that 
it is common practice for manufacturers or similar 
designs such as Tepco “‘Mohawk’’ and Wallace 
China Co., Ltd.’s ‘‘Del Mar’’ patterns brought 
about the writing of the letter dated September 13, 
1937, by the then sales manager for Wallace China 
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Co., Ltd. to Smiths Hotel and Bar Supply Co. of 
San Diego, the said letter being given this affiant 
by Mr. R. W. Smith of the said supply company. 
The letter clearly recognizes that the copying and 
simulation of designs for vitrified hotel ware as 
early as 1937 were so close that the dealer could mix 
two lines when filling an order. 


7. This affiant states that the practice in the 
trade of using the same or similar designs when 
the same are not protected either by copyright or 
patent justifies any copying which is indulged in by 
both the plaintiff and the defendant in this case. 


8. Copying and simulation of designs has grown 
up in the industry because of public demand. For 
example, a restaurant may be completely supplied 
with a design for vitreous hotel ware made by 
Wallace China Co., Ltd. or any other manufacturer 
and some dispute or disagreement may arise with 
the local distributor or dealer for that manufac- 
turer. The customer wants to get lines and ware 
which will fit in with his then pattern from another 
source and it may very well be that a dealer or 
distributor for Tepeo would say he could get this 
order if the pattern can be duplicated or simulated, 
which is done. The customer and the public are 
happy because they are not bound to a single source 
of supply which could hold them up as to price, 
delivery or any other reason which would make com- 
petition impossible. The practice of copying and 
simulation of designs is well established in this in- 
dustry and its practice is fully justified and accepted 
in the trade with the public getting the benefit 
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thereof. Such copying and simulation of designs 
in the trade is limited to unpatented and uneopy- 
righted designs as statutory rights are respected 
by all manufacturers. 


9. All of the Tepco designs have been created 
by artists employed by Tepco which includes the 
design alleged to be ‘‘Shadowleaf,’’ ‘‘Magnolia,”’ 
‘‘Hibiscus’’ and ‘‘T'weed.’’ The ‘‘Tweed’’ design 
has been used by Tepco for many years and long 
prior to any use claimed or alleged by Wallace 
China Co., Ltd. and therefore, this design has been 
copied by Wallace from Tepco rather than vice 
versa as alleged. Accordingly, Tepco has a cause 
of action against Wallace China Co., Ltd. on the 
same basis that is alleged in this case. The ‘‘Mag- 
nolia’’ design is known as ‘‘Dixie’’ in the Tepco 
line and the only resemblance is that both detect 
a magnolia blossom. The ‘‘ Hibiscus’’ pattern which 
is called ‘‘Hawaiian’’ in the Tepco line only re- 
sembles the Hibiscus of the Wallace line in that it 
is a representation of a hibiscus blossom. The 
‘‘Shadowleaf’’ pattern so-called which is ealled 
‘‘Palm Leaf’’ in the line as well as ‘‘Shadowleaf’’ 
resemble each other because they are representa- 
tions of actual tropical leaves. Each of these names 
is descriptive of the design and such descriptive 
names belongs to everyone including T'epco and 
eannot be the property of Wallace China Co., Ltd. 
exclusively. The names denote the designs, not the 
manufacturer and therefore cannot be trade-marks. 


10. There has never been a piece of china put 
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out by Tepco without the name ‘‘Tepco’’ on it or 
other trade-mark indicating ‘‘Technical Porcelain 
and Chinaware Co.”’ as the source of origin, with 
the possible exception of small individual creamers 
and butters. The trade-mark ‘‘Tepeo”’ and other 
indications of origin in Tepco are placed on the 
bottom of each article prior to glazing and become 
an integral part of the china after each individual 
has passed through the kiln so that there is no 
possibility of removing or altering the trade-mark. 
Such methods and means of identifying the origin 
of each piece has always been considered as entirely 
adequate means for identifying the source and 
origin of each piece of chinaware; the trade and 
the public have for many years been schooled in the 
identification of chinaware by this means. 


11. To the best of this affant’s knowledge and 
belief there has never been a piece of Tepco china, 
regardless of its design, shape or color, which has 
been sold as, for or represented as made by any 
other manufacturer including Wallace China Co., 
Ltd. Three generations of this affiant’s family are, 
and have been engaged in the manufacture, sale 
and distribution of Tepco ware and are justifiably 
proud of the record, reputation and integrity of 
their own product and all are constantly watchful 
to see that its good name and reputation are main- 
tained. 


12. This affiant is advised and Wallace China 
Co., Ltd., through its counsel, admits that the de- 
signs called ‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Magnolia’’ 
and ‘‘Hibiscus’’ are not protected by Design Letters 
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Patent or by Copyright and that the same have been 
used and published by Wallace China Co., Ltd. 
long past the one year of public use in which the 
designs could have been patented. Likewise, this 
affiant has been advised and the same has been 
admitted by counsel for Wallace China Co., Ltd. 
that the trade-marks, so-called, ‘‘Shadowleaf,”’ 
““Tweed,’’ ‘‘Magnolia’’ and ‘‘Hibiscus’’ are not 
registered either in the United States Patent Office 
or in the State of California. 


13. Tepco uses two forms of shipping containers, 
(1) cartons and (2) barrels. The cartons used are 
standard cartons of standard specifications for this 
industry and carry the name ‘‘Tepco China Co.”’ 
with the usual standard blanks for identifying the 
contents. At the present time and for several 
months last past, the cartons being used also carry 
another trade-mark adopted and exclusively owned 
by Tepeo entitled ‘‘Western Traveler’’ with a de- 
sign representing a stage coach drawn by horses. 
This design also carries the identifying word 
‘*Tepeo.’’? If one can read, there is no possible way 
to confuse the Tepco carton with the carton of 
Wallace China Co., Ltd. or any other manufacturer 
using a similar standard form. 


14. This affiant states that in his own knowledge 
acquired through years of experience in the in- 
dustry, that the allover pattern design for hotel 
vitrified china made with transfers from engraved 
cylinders was not introduced and first used by 
Wallace China Co., Ltd., but has been used by many 
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other firms long prior to Wallace’s first claimed use 
in 1948, 


15. To the best of this affiant’s knowledge and 
belief, the so-called ‘‘Shadowleaf’’ design was not 
originated by Wallace China Co., Ltd., but was 
taken directly from a fabric design without change 
and that this affiant was aware of said fabric design 
and advertisements representing it and that this 
affiant saw them in June or July of 1950. He made 
a clipping of such advertisements and although he 
has instituted a diligent search therefor, he has not 
been able to locate the same to date. 


16. That Tepco does not intend to exhibit any 
of its wares at the show to be held during June of 
1951 at the Shamrock Hotel in Houston, Texas, 
i.e, The Texas and Southwestern Regional Res- 
taurant Show, and that if Tepco had so intended 
and was so going to exhibit, he would have known 
and would have participated in such a decision; 
further, it is now too late to establish any kind of 
exhibit or secure space for such show. 

Further affiant sayeth not. 

/s/ ANTONE A. PAGLIERO. 


Subscribed and sworn before me this 6th day of 
June, 1951. 
/s/ FRANCES R. WIENER, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires February 17, 1954. 
[Endorsed]: Filed June 7, 1951. 
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[Title of District Court and Cause.] 


ORDER 


Pursuant to stipulation of counsel it is hereby 
ordered that the action be dismissed as to Pyramid 
Alloy Manufacturing Co., subject to reinstatement 
of the action upon the trial, if warranted by the 
facts then and there adduced. 


Dated June 7, 1951. 
/s/ EDWARD P. MURPHY, 
United States District Judge. 


[Endorsed]: Filed June 7, 1951. 


[Title of District Court and Cause. ] 


ORDER 


Good Cause Appearing Therefor, let the prelimi- 
nary injunction issue as prayed for in the motion. 

It Is Further Ordered that the attorneys for 
plaintiff prepare the form of the injunction. 

Dated June 7, 1951. 


/s/ EDWARD P. MURPHY, 
United States District Judge. 


[Endorsed]: Filed June 7, 1951. 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Plaintiff’s Motion for Preliminary Injunction 
having on June 7, 1951, come on regularly for hear- 
ing in open court, plaintiff having been represented 
by C. A. Miketta, of Los Angeles, California, and 
Jas. M. Naylor, of Naylor and Lassagne, San Fran- 
cisco, California, and defendants having been repre- 
sented by Henry Gifford Hardy and Edward B. 
Gregg, both of San Francisco, California, upon the 
Verified Complaint, affidavits, certain physical ex- 
hibits, and testimony in open court, the matter 
having been fully argued and submitted, the Court, 
for the purposes of plaintiff’s aforesaid Motion for 
Preliminary Injunction and on the record presently 
before the Court, now makes the following findings 
of fact and conclusions of law pursuant to Rule 52 
of the Federal Rules of Civil Procedure and Rule 
5(e) of the Rules of Practice of the District Court 
of the United States for the Northern District of 
California: 

Findings of Fact 


1. Plaintiff, Wallace China Co., Ltd., is a cor- 
poration organized and existing under and by virtue 
of the laws of the State of California and has an 
established place of business at Huntington Park, 
Vernon, County of Los Angeles, California, ad- 
jacent the City of Los Angeles. 


2. That the defendants, Antone Pagliero, Arthur 
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Paglicro and John Pagliero, are residents of the 
Northern District of California and general part- 
ners doing business as Technical Porcelain & 
Chinaware Co., with an established office and plant 
at 6416 Manila Avenue, El Cerrito, Contra Costa 
County, State of California, and that of these named 
defendantas John Paglicro has not yet been served 
with Summons and a copy of the Complaint or 
the Order to Show Cause issued May 31, 1951, or 
Plaintiff’s Motion for a Preliminary Injunction. 


3. That defendants, Antone Pagliero, Mary Jean 
Pagliero and Delina Pagliero, are partners under 
the name and style Pyramid Alloy Manufacturing 
Co., but defendants represent that they ceased doing 
business in the selling of chinaware prior to August 
1, 1949, and it was stipulated by counsel at the hear- 
ing that the action may be dismissed as to said 
Pyramid Alloy Manufacturing Co., subject to re- 
instatement of the action upon the trial, if war- 
ranted by the facts hereafter adduced. 


4. That plaintiff is engaged in the manufacture 
and sale of vitrified hotel china throughout the 
western part of the United States of America and 
the Territory of Hawaii, and ships its products 
in interstate commerce. 


5. That in the course of its business plaintiff has 
adopted and used as trade names or trade marks to 
indicate china of its manufacture the notations 
‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus’’ and ‘‘Mag- 
nolia,’’ said trade-marks have not been registered 
under any Federal Act or under the Laws of the 
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State of California, and the said trade names and 
trade marks have been applied by plaintiff to con- 
tainers in which said china is shipped and sold in 
interstate and intrastate commerce. 


6. That plaintiff has caused to be prepared for 
it certain original patterns and vitrified hotel china 
incorporating said patterns have been manufactured 
and sold by plaintiff under the identifying trade 
names or trade marks ‘‘Shadowleaf,’’ ‘‘T'weed,’’ 
‘*Hibiseus”’ and ‘‘ Magnolia;’’ that said patterns are 
exemplified by Exhibits 3, 9, 11 and 138 appended 
to the Motion for Preliminary Injunction. None of 
said decorative patterns has been copyrighted or 
protected by Design Letters Patent and the time for 
doing so has passed. That plaintiff’s said trade 
names represent plaintiff’s good will and reputa- 
tion; that the said patterns are known to and recog- 
nized by the trade as indicating china originating 
with plaintiff. 


7. That the defendants have caused the aforesaid 
‘‘Shadowleaf,’’ ‘‘T'weed,’’ ‘‘Hibiscus’’ and ‘‘Mag- 
nolia’’ patterns to be copied and imitated and have 
incorporated such copies into vitrified hotel china 
manufactured and sold by them in intrastate and 
interstate commerce. 


8. That the defendants, in offering for sale and 
selling said vitrified hotel china embodying copies 
of plaintiff’s aforesaid designs, have identified such 
goods by employing plaintiff’s aforesaid trade 
names or trade marks ‘‘Shadowleaf,”’ ‘‘Tweed,”’ 
‘‘Hibiscus’’ and ‘‘Magnolia,’’ and have caused said 
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trade names or trade marks to be used in price lists 
and discount sheets and to be affixed to shipping 
containers containing defendants’ said goods. 


9. That plaintiff gave the defendants written 
notice of unfair competition and infringement 
under date of May 5, 1951, and despite said notice 
defendants have continued to manufacture and sell 
vitrified hotel china embodying the aforesaid copies 
of plaintiff’s patterns and the use of the trade 
names or trade-marks ‘‘Shadowleaf,’’ ‘‘Tweed,”’ 
‘*Hibiscus’’ and Magnolia’’ in the identification of 
the same. 


Conclusions of Law 


i, 

That plaintiff is the owner of the trade names 
or trade marks ‘‘Shadowleaf,”’ ‘‘T'weed,’’ ‘‘Hibis- 
eus’’ and ‘‘Magnolia’’ as applied to hotel china and 
is entitled to the exclusive use thereof as against 
these defendants. 

lik 

That plaintiff is the owner of the distinctive pat- 
terns identified by the trade names or trade marks 
‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus’’ and ‘‘Mag- 
nolia’”’ examplified by Exhibits 3, 9, 11 and 13 ap- 
pended to the Motion for Preliminary Injunction, 
and is entitled to the exclusive right to incorporate 
said patterns in hotel china as against the defend- 
ants, 

LEE, 

That this Court has jurisdiction of this cause 

under the Lanham Act, 15 USCA, Sees. 1051-1127 
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and under the Paris Convention and the Inter- 
American Convention. 


IV. 

That the defendants, by manufacturing, adver- 
tising and selling hotel china under the trade names 
or trade marks ‘‘Shadowleaf,’’ ‘‘T'weed,’’ ‘‘Hibis- 
cus’’ and ‘‘Magnolia,’’ have infringed plaintiff’s 
rights therein and have competed unfairly with the 
plaintiff. 

WE 

That the defendants, by copying and imitating 
plaintiff’s patterns identified by the trade names 
or trade marks ‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibis- 
eus’’ and ‘‘Magnolia’’ and examplified by Exhibits 
3, 9, 11 and 13 of record herein, and by manufac- 
turing and selling hotel china incorporating the 
same, have competed unfairly with the plaintiff. 


VI. 

That plaintiff is entitled to a judgment against 
the defendants, Antone Paglero and Arthur Pag- 
lero, as copartners, with John Pagliero, doing busi- 
ness as Technical Porcelain & Chinaware Co., 
awarding plaintiff a preliminary injunction to be 
issued out of and under the seal of this Court en- 
joining the said defendants and each of them, their 
agents, representatives, attorneys, servants and 
those persons acting in privity, participation and 
concert with the, who receive notice of such judg- 
ment by personal service or otherwise, from in- 
fringing plaintiff’s rights in any manner and from 
making and causing to be made, selling, offering 
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for sale, advertising, exhibiting, marketing or 
otherwise disposing of china bearing patterns de- 
ceptively similar to those originated by plaintiff, 
said patterns being exemplified by Exhibits 3, 9, 
11 and 13 of record in this action, and from using 
plaintiff’s trade names or trade marks ‘‘Shadow- 
leaf,’’ ‘‘'T'weed,”’ ‘‘Hibiscus’’ and ‘‘Magnolia”’ in the 
identification of hotel chinaware manufactured and 
sold by the defendants. 


VII. 

That the action be dismissed as to Pyramid 
Alloy Manufacturing Co. subject to reinstatement 
of the action upon the trial hereof if warranted by 
the facts then and there adduced. 


Dated June 20, 1951. 
EDWARD P. MURPHY, 
United States District Judge. 
Receipt of copy acknowledged. 
[Endorsed]: Filed June 20, 1951. 
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In the United States District Court, Northern 
District of California, Southern Division 


Civil Action No. 30595 


WALLACE CHINA CO., LTD., 
Plaintiff, 
VS. 


ANTONE PAGLIERO, ARTHUR PAGLIERO 
and JOHN PAGLIERO, Doing Business as 
TECHNICAL PORCELAIN & CHINA- 
WARE CO., and ANTONE PAGLIERO, 
MARY JEAN PAGLIERO and DELINA 
PAGLIERO, Doing Business as PYRAMID 
ALLOY MANUFACTURING CO., 


Defendants. 


JUDGMENT 


Plaintiff’s Motion for Preliminary Injunction 
having come on for hearing upon the verified Com- 
plaint, affidavits, certain physical exhibits and testi- 
mony in open court and the Court having filed its 
Findings of Fact and Conclusions of Law, for the 
purposes of plaintiff’s aforesaid Motion for Pre- 
liminary Injunction, it is hereby ordered. 


1. That plaintiff, Wallace China Co., Ltd., is a 
corporation organized and existing under and by 
virtue of the laws of the State of California and has 
an established place of business at Huntington Park, 
Vernon County of Los Angeles, California adjacent 
the City of Los Angeles. 
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2. That the defendants, Antone Pagliero and 
Arthur Pagliero, are residents of the Northern 
District of California and, with John Pagliero, a 
resident of the said district, are general partners 
doing business as Technical Porcelain and China- 
ware Co., with an established office and plant at 6416 
Manila Avenue, El Cerrito, Contra Costa County, 
State of California. 


3. That this Court has jurisdiction of this cause 
and of the parties under the Lanham Act, 15 USCA, 
Secs. 1051-1127 and under the Paris Convention and 
under the Inter-American Convention. 


4. That as between the parties hereto plaintiff 
is the owner of the trade names or trade-marks 
‘‘Shadowleaf,’”’ ‘‘“T'weed,’’ ‘‘ Hibiscus’? and ‘‘Mag- 
nolia’’ as used upon hotel chinaware. 


5. That as between the parties hereto plaintiff 
is the owner of the hotel chinaware patterns indi- 
cated by plaintiff by the trade names or trade-marks 
‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus,’’ and ‘‘Mag- 
nolia’’ and exemplified by Exhibits 3, 9, 11 and 13 
appended to the Motion for Preliminary Injunction. 


6. That defendants have competed unfairly with 
plaintiff and have infringed plaintiff’s trade names 
or trade-marks. 


7. That plaintiff’s Motion for Preliminary In- 
junction be and the same is hereby granted as to the 
defendants, Antone Pagliero and Arthur Pagliero, 
general partners doing business with John Pag- 
liero as Technical Porcelain and Chinaware Co. 
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8. That a writ of preliminary injunction issue 
out of and under the seal of this Court enjoining 
the defendants, Antone Pagliero and Arthur Pag- 
liero, and each of them, their agents, representa- 
tives, attorneys, servants and those persons acting 
in privity, participation, and concert with them who 
receive notice of this judgment by personal service 
or otherwise, from infringing plaintiff’s rights in 
any manner and from making and causing to be 
made, selling, offering for sale, advertising, ex- 
hibiting, marketing or otherwise disposing of china 
bearing patterns deceptively similar to those origi- 
nated by plaintiff, said patterns being exemplified 
by Exhibits 3, 9, 11 and 13 of record in this action, 
and from using plaintiff’s trade names or trade- 
marks ‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus’’ and 
‘*Magnolia”’ in the identification of hotel chinaware 
manufactured and sold by the defendants. 


9. That pursuant to Rule 65 of the Federal Rules 
of Civil Procedure, plaintiff is hereby required to 
file a bond in the amount of $3,000.00 as a condition 
precedent to the issuance of the preliminary injunc- 
tion herein granted. 


Dated June 20, 1951. 


/s/ EDWARD P. MURPHY, 
United States District. Judge. 


92 Antone Pagliero, et al., 


Acknowledgment of Service 


Receipt of a copy of the foregoing Judgment is 
hereby acknowledged this 20th day of June, 1951. 


/s/ HENRY GIFFORD HARDY, 
Attorney for Defendants. 
[Endorsed]: Filed June 20, 19951. 
Entered June 21, 1951. 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL TO THE COURT OF 
APPEALS FOR THE NINTH CIRCUIT 


Notice Is Hereby Given that Antone Pagliero and 
Arthur Pagliero, Defendants above-named, hereby 
appeal to the United States Court of Appeals for 
the Ninth Circuit from the Judgment entered 
herein on June 21, 19951. 

Attorneys for Appellants: 

HAUERKEN & ST. CLAIR, 


/s/ HENRY GIFFORD HARDY. 


[Endorsed]: Filed June 26, 1951. 
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MOTION FOR SUPERSEDEAS AND STAY 
OF EXECUTION PENDING APPEAL 


Defendants, Antone Pagliero and Arthur Pag- 
hero, move this Court for an order staying execu- 
tion of the judgment entered herein on June 21, 
1951, including the lifting of the Preliminary In- 
junction which issued in accordance therewith, 
pending the appeal by Defendants to the Court of 
Appeals for the Ninth Circuit, the said Notice of 
Appeal having been filed June 26, 1951, pursuant 
to Rule 62(d) of the Federal Rules of Civil Pro- 
cedure. The Affidavit of Henry Gifford Hardy is 
filed herewith in support of this Motion. 


Respectfully submitted, 
HAUERKEN & ST. CLAIR, 
HENRY GIFFORD HARDY, 
By /s/ HENRY GIFFORD HARDY, 
Attorneys for Defendants. 


[Endorsed]: Filed June 28, 1951. 


[ Title of District Court and Cause. ] 
ORDER GRANTING SUPERSEDEAS 


This cause came on to be heard on motion of De- 
fendants, Antone A. Pagliero and Arthur J. Pag- 
liero, pending Defendants’ appeal to the Court of 
Appeals for the Ninth Circuit pursuant to Notice 
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of Appeal filed herein, and it appearing to the Court 
that Defendants are entitled to such stay: 

It Is Ordered that the execution of and any pro- 
ceedings to enforce the Judgment entered herein on 
the 21st day of June, 1951, shall be stayed pending 
the termination of Defendants’ appeal from said 
Judgment, upon the filing by Defendants and ap- 
proval of this Court, of a bond in the sum of $10,- 
000.00 with sufficient sureties, conditioned as re- 
quired by Rule 73(d) of the Federal Rules of Civil 
Procedure, and otherwise as required by law. 


Dated August 28, 1951. 
/s/ EDWARD P. MURPHY, 
United States District Judge. 


[Endorsed]: Filed August 28, 1951. 


[ Title of District Court and Cause. ] 


DEPOSIT IN LIEU OF SUPERSEDEAS BOND 


Know All Men by These Presents, that Antone 
Pagliero, and Arthur Pagliero, doing business as 
Technical Porcelain and Chinaware Co., have de- 
posited with the Clerk of this Court in lieu of a 
Supersedeas Bond, the following treasury bonds. 


TB. No. 6016F - $5,000.00 2% 1952-54 

(Coupons Nos. 14 to 20, both inclusive, 
attached. ) 

TB. No. 5632B $5,000.00 2% 1952-54 

(Coupons Nos. 14 to 20, both inclusive, 
attached. ) 
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in total sum of Ten Thousand Seven Hundred 
($10,700.00) Dollars, to be paid to the said Wallace 
China Co., Ltd., its successors and assigns; to which 
payment, well and truly to be made, we agree. 

Whereas, on the 21st day of June, 1951, in an 
action pending in the United States District Court 
for the Northern District of California, Southern 
Division, between Wallace China Co., Ltd., a cor- 
poration, as Plaintiff, and Antone Pagliero, and 
Arthur Pagliero, doing business as Technical Porce- 
lain and Chinaware Co., as Defendants, a judgment 
was rendered against said Antone Pagliero and 
Arthur Pagliero, doing business as Technical Por- 
celain and Chinaware Co., Defendants, and the said 
Defendants having filed a Notice of Appeal from 
such judgment to the Court of Appeals for the 
Ninth Circuit: 

Now, the condition of this payment is such that 
if the said Defendants, shall prosecute this appeal 
to effect and shall satisfy the Judgment in full to- 
gether with costs, interest, and damages for delay, 
if for any reason the appeal is dismissed or if the 
Judgment is affirmed, or shall satisfy in full such 
modification of the Judgment and such costs, inter- 
est and damages as the said Court of Appeals may 
adjudge and award, then this obligation and pay- 
ment shall be void; otherwise to remain in full 
force and effect. 

In consideration of the premises, we hereby 
consent and agree to all laws, rules and regulations 
of the United States of America, or any depart- 
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ment thereof regarding the posting and forfeiture 
of the United States bonds as surety. 


ANTONE PAGLIERO, and ARTHUR PAG- 
LIERO, Doing Business as Technical Porce- 
lain and Chinaware Co., 


By /s/ ANTONE PAGLIERO, 
Copartner. 


I hereby approve of the foregoing this 30th day 
of August, 1951. 


/s/ EDWARD P. MURPHY, 
U.S. District Judge. 


Received from Technical Porcelain & Chinaware 
Co., a copartnership, thru Antone Pagliero, part- 
ner, the following Treasury Bonds, deposited in 
lieu of other surety on the supersedeas bond in the 
above-entitled case: 

One $5,000.00 2% Treasury Bond, 1952/54, #6016F 

Coupons 14 to 20. 

One $5,000.00 2% Treasury Bond, 1952/54, #5632B 

Coupons 14 to 20. 


August 30, 1951. 
C. W. CALBREATH, 
Clerk. 


[Endorsed]: Filed August 30, 1951. 
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In the District Court of the United States for the 
Northern District of California, Southern 
Division 

No. 30595 
Before: Hon. Edward P. Murphy, Judge. 


WALLACE CHINA CO., LTD., 
Plaintiff, 
vs. 


ANTONE PAGLIERO, et al., 
Defendant. 


REPORTER’S TRANSCRIPT 
ORDER TO SHOW CAUSE 


Appearances: 
For the Plaintiff: 
CASIMER A. MIKETTA, ESQ., and 
JAMES NAYLOR, ESQ. 


For the Defendant: 
HENRY GIFFORD HARDY, ESQ. 


June 7, 1951, 10:00 A.M. 


The Clerk: Wallace China Company versus 
Pagliero, order to show cause. 

Mr. Miketta: Ready, your Honor. 

Mr. Hardy: I did not answer ready, your 
Honor. J am here representing two of the defend- 
ants, the only two of the defendants who have been 
served in this case, Mr. Antone Pagliero and Mr. 
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Arthur Pagliero. We were served with a great 
mass of papers, points and authorities, and a mo- 
tion to show cause, which was set by your Honor 
for this morning. As your Honor, an order such 
as this is an attempt to try the case on the basis of 
affidavits without the opportunity of cross-exami- 
nation. I thought when I received these papers that 
it involved trade-mark infringement and coupled 
with that a charge of unfair competition. In check- 
ing into this in a preliminary way I was not aware 
of the case in the Ninth Circuit which is principally 
relied upon by the plaintiff in this case as to juris- 
diction, and without which even they would agree 
there could be no jurisdiction of this case. That 
case changed all of the jurisdictional requirements 
in cases of this kind. It is the one case I know of 
on the subject under the Lanham Act, and it would 
take some very careful searching, and I simply 
have not had time to meet these issues fairly and 
learn all the facts involved. [2*] 

The affidavits that were filed in here all involve 
persons who reside in Los Angeles, and when we 
were served with these papers I asked Mr. Antone 
Pagliero to go to Los Angeles. He got back from 
Los Angeles yesterday morning, and in talking with 
him I knew we could not be adequately prepared 
to meet these issues this morning, and so I tele- 
phoned Mr. Naylor and asked for a reasonable ex- 
tension of time. Mr. Naylor is not in control of this 
litigation, and he had to telephone to Los Angeles 
to relay my request for an extension of time. That 
request was not granted except with strings at- 


+ Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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tached to it that we accept a temporary restraining 
order without bond until the date of the hearing. 
That, of course, as your Honor knows, affords me 
no opportunity to accept an extension of time under 
those conditions because I do not even believe the 
Court could grant an injunction or a temporary re- 
straining order in this case properly, and I think 
as soon as the facts are developed, the Court will 
agree with me. I do feel that we should have ade- 
quate time to prepare for this. Obviously looking 
at this mass of pleading, and twenty-four pages of 
authorities cited, that was not prepared in any five 
days. They had been working on this for some 
time. We have not had an opportunity to meet 
these things, and I think that in fairness to my 
clients and in fairness to the Court, to be able to 
present these matters, we should have reasonable 
time to do this. [3] 

Now, another thing: In order to show cause like 
this for a temporary restraining order is really a 
trial on affidavits. I do not believe Your Honor 
should hear this thing on affidavits. I think the 
witnesses ought to be here and subject to examina- 
tion. 

Another thing that my investigation so far in- 
dicates is that the only allegation in the complaint, 
the only support in the affidavits for any urgency 
in this matter at all is that the defendants may or 
intend to exhibit the subject matter at a show in 
Houston, Texas. 11 the month of June. I have those 
two men in Court and they will swear under oath 
that they did not know of this show. They have no 
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intention of exhibiting in this show and it is too 
late now to secure any space to exhibit their wares 
in this show. So it just takes out any urgency in 
this case. 

Another point is I think there are grounds for 
dismissing this cause of action. In other words, 
IT am entitled to have time to present those facts, 
and I am entitled to be heard by the Court. That 
time has not elapsed. I intend to make such a 
motion. I certainly do not think in the lack of 
any urgency—this is just like any other trade-mark 
ease or any unfair competition case. There is no 
other urgency than the one thing that I have stated, 
the allegation that is the intent to exhibit in the 
show, and I think that allegation is made in para- 
graph ten of the plaintiff’s motion for preliminary 
injunction [4] and I would like to read that to Your 
Honor. It is alleged there that, ‘‘time is of the 
essence because important exhibitions and shows are 
to be held in the near future at which plaintiff and 
defendants intend to exhibit their wares. Numerous 
buyers attend these shows. Defendants should be 
restrained from unfairly diverting the fruit of 
plaintiff’s good will at these shows and thereby ap- 
propriating business which belongs to plaintiff.’’ 
Then it refers to the affidavits of Mr. Wood, Mr. 
Delany and Mr. Clifford. If you will refer to those 
affidavits they refer only to the Texas show which 
is to be held in June and the San Francisco show, 
which is to be held in September or October, as I 
understand it. So there is absolutely no urgency 
in this case and no reason a preliminary injune- 
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tion should issue, and there is no reason why this 
ease should not proceed in the normal manner as 
any other case. 

Mr. Miketta: May I be heard, Your Honor? 

The Court: Yes. 

Mr. Miketta: In the first place, the two persons 
actually served are the two primary partners of 
a three-partner business. The third partner, who 
happens to be the father, is apparently out of town 
and could not be located, so that the two partners 
have been served. 

In order that Your Honor know what we are 
talking about, the plaintiff is engaged in the manu- 
facture and sale of hotel china. One of these hap- 
pens to be the plaintiff’s and the other [5] happens 
to be the defendant’s (exhibiting chinaware). They 
are sold under exactly the same trade name. Both 
of them are called ‘‘Shadowleaf.’’ The exhibits 
attached hereto include photostatic copies (and I 
have the originals if Your Honor wants to look at 
them), of the price lists published by the defend- 
ants, calling these by the name ‘‘Shadowleaf’”’ and 
others by their respective trade names of ‘‘Tweed,”’ 
‘‘Hibiscus,’’ and ‘‘Magnolia.’’ In addition to that 
the defendants, as shown in the affidavits and the 
exhibits, marked the containers with the trade 
names, so that there is trade-mark infringement 
here. A trade-mark represents good will. Good will 
and reputation take time to build up. The plain- 
tiff has built up a good will and a reputation in its 
products. That reputation is being irreparably in- 
jured, Your Honor, by copies, by the sale of dishes 
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which not only look alike but are called by the 
same name. That reputation can be destroyed very, 
very quickly, particularly at these exhibitions and 
shows. One of them is in Texas, another will be in 
San Francisco next month, I believe towards the 
end of July. 

A reputation once destroyed, once damaged, may 
never be regained sometimes, particularly in view 
of the fact that in this case, I submit to Your 
Honor, the defendants have had adequate time to 
prepare because they were given registered mail 
notice over a month ago. Mr. Hardy replied and 
acknowledged and asked for some additional infor- 
mation on May 9th, which I gave [6] him on May 
11th, so that since the first part of May they have 
been on notice. This particular order to show 
cause was filed a week ago—yes, eight days ago— 
and it is novel, Your Honor, that at this time, 
although Mr. Hardy is asking for a continuance, 
he does not deny a single of the essential allega- 
tions upon which we are entitled to an injunction. 
We have only received this additional urge, you may 
say, to insist on a preliminary injunction and that 
is this: Mr. Wood’s affidavit, who happens to be the 
plaintiff’s president, states that Mr. Pagliero, the 
active partner of plaintiff, has threatened to flood 
the market with these copies and to sell them at a 
ridiculously low-cost figure unless we laid off, as 
he put it. Now, that is a statement in the Wood 
affidavit and T will read it to your Honor. Ap- 
parently counsel just ignores it, but there is on 
page D-7, because I have numbered the affidavits 
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by letters. D is for Wood, page 7, the last page. 
‘“Deponent states that Antone Pagliero, gen- 
eral partner of Tepco, has been notified of his 
said unlawful copying of Wallace China, Ltd., 
patterns and trade names, but refused to cease 
said acts of infringement and unfair competi- 
tion and, instead, has personally told the de- 
ponent that in the event Wallace China Com- 
pany, Ltd., were to bring the suit against Tepco, 
Tepco would drastically reduce prices on the 
copied patterns of china with the purpose and 
intent to thereby prevent Wallace China [7] Co., 
Ltd., from being able to sell its china at a rea- 
sonable profit.’’ 


And ineidentally, by doing so, Your Honor, he 
would just wreck, irreparably damage and injure 
the reputation, the good will, the meaning which 
these particular patterns, and trade names have 
acquired in the trade. 

I am not going into the merits, but it seems to 
me at this time, Your Honor, that the affidavits 
are before you. The affidavits very clearly and 
definitely show, with exhibits—and I am willing to 
introduce physical exhibits, Your Honor, to sup- 
plant the photostats—that there has been trade- 
mark infringement, there has been copying of the 
appearance of this china—and incidentally, all china 
is sold by appearance—there has been damage, and 
everything that is necessary is here. The authorities 
clearly and definitely show that in a case of this 
sort the Court will find fraudulent intent, because 
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with the entire dictionary available, why do they 
choose the same trade names? With artistry avail- 
able to others, why do they copy our patterns? Only 
for the purpose of depriving the plaintiff of its 
business, of reaping the benefits where they have 
not sown, and of the damaging our good will and 
reputation and business, as it has already been 
damaged, Your Honor. 

We feel that it is essential that a preliminary 
injunction issue, particularly in view of the threat 
by the partner of [8] plaintiff, and the authorities 
very clearly and definitely show that injunctions 
should be granted by the Courts in cases of unfair 
competition and trade-mark infringement as here. 
Perhaps Your Honor would like to glance at two 
pages of the authorities. 

Mr. Hardy: May I interrupt? I presented here 
a motion for continuance, and as Your Honor 
knows, I did not argue any of the merits. 

The Court: JI will dispose of that right now. 
You have had notice of this litigation, or at least 
there was about to be pending some sort of litiga- 
tion, in the event this matter could not be disposed 
of since the early part of May; is there any denial 
of that? 

Mr. Hardy: ‘They gave the formal notice of in- 
fringement. I wrote back and asked for further 
information. That information that I requested 
there was, ‘‘Are these trade-marks registered? Are 
the designs either copyrighted or otherwise pro- 
tected by design patent?’’ They wrote back and said 
the names were not registered. They have no stand- 


vs. Wallace China Co., etc. 105 


ing here in Court whatever. The designs were not 
protected by copyright or design patent, and 
normally this Court would not have jurisdiction of 
such a subject matter. Now, the only possible 
reason that the Court has jurisdiction here at all— 
and I do not think Mr. Miketta will deny this a 
bit—is the reasoning of the Court of Appeals for 
the Ninth Circuit in the case [9] of Stauffer versus 
Exley. Stauffer versus Exley is the leading case 
and the controlling case. It is the only case in the 
country of its kind. It completely abolishes every 
rule of jurisdiction over such matters. 

Mr. Miketta: Oh, no, Your Honor. 

The Court: Well, let us dispose of the continu- 
ance first. I am going to deny the motion for con- 
tinuance. If you wish to proceed at this time, you 
may do so. Let us get into the merits of vour peti- 
tion. 

Mr. Hardy: Then I would like, if Your Honor 
is requiring me to proceed at this time, to file the 
affidavits in this case that have been prepared when 
I was refused the courtesy of an extension of time 
by counsel. 

The Court: They may be filed. 

Mr. Miketta: That did not come until yesterday 
morning, Your Honor, and I was already on my 
way. 

Mr. Hardy: You were not on your way then and 
you know it. 

Mr. Miketta: No; not physically, but I was clos- 
ing up my office to get out. 

Mr. Hardy: I would like to file at this time the 
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affidavit of Arthur Pagliero, and I will give counsel 
two copies of the same. Does the Court require an 
extra copy? 

The Court: One copy is enough. 

Mr. Hardy: Also I would like to file at this time 
an affidavit of Antone Pagliero as a partner in one 
defendant, [10] Technical Porcelain & Chinaware 
Company. I delivered to counsel two copies of this 
affidavit. And a third affidavit, which is also by 
Mr. Antone Pagliero as a partner in Pyramid 
Alloy Manufacturing Co., and I am delivering to 
counsel two copies of that. 

There is one preliminary matter I should like to 
take up first, Your Honor, and that is involved in 
the affidavit of Antone Pagliero on behalf of 
Pyramid Alloy. Pyramid Alloy is a partnership. 
The partnership has not been dissolved but it has 
ceased to do business, and the trade was notified 
by the letter which is attached to it and marked 
Exhibit A. There is no reason at all for the Pyra- 
mid Alloy partnership being involved in this liti- 
gation whatever. It is not doing any business. It 
has not sold any of the products, and I have Mr. 
Pagliero here to state that fact and confirm it, and 
he can be subjected to cross-examination if Your 
Honor desires. 

The Court: What is your disposition with re- 
spect to that, Mr. Miketta? 

Mr. Miketta: May it please the Court, the reason 
we included the Pyramid Alloy Manufacturing 
Company is that we have and our dealers have 
received price lists bearing the name ‘‘ Pyramid 
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Alloy Manufacturing Company of El Cerrito, Cali- 
fornia.’’ They are located at the same address. 
These were received as late as February 26, 1951, 
and they carry on them the same trade name which 
we find on other price lists published by the [11] 
defendants. 

These alleged price lists, apparently simply have 
a small piece of paper pasted over the name ‘‘Pyra- 
mid Alloy.’’ Out of an abundance of caution, and 
in view of the fact that these people are still send- 
ing out literature as late as February, 1951, with 
these trade-marks, we felt that they should be in- 
cluded as parties defendant, seemingly being a sales 
company as opposed to the Technical Porcelain & 
Chinaware Company as being a manufacturer. 

The Court: The exhibits have to do with the 
retarding of sales. They, ike many others, have 
found it necessary to reduce forces and eliminate 
that which is not absolutely necessary, and they are 
removing the Pyramid Alloy Manufacturing Com- 
pany as of August 1, 1949, is that correct? 

Mr. Hardy: That is correct, Your Honor, and 
I can explain this: These stickers are for placing 
over that Pyramid Alloy name on these price lists. 
They are using up their old price lists, to be sure. 
Any that got out without that ticker on them are 
pure accident, and we do not know of any. So far as 
we know no one has removed them, or no one has 
sent out any of these price lists without the stickers. 

Mr. Miketta: May the Court please, in order to 
simplify it, perhaps Your Honor would consider 
granting the motion to dismiss as to Pyramid Alloy 
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Manufacturing Co., subject to reinstatement in the 
event findings or proof indicate they are [12] still 
in business, as we believe they are. 

The Court: Is that satisfactory ? 

Mr. Hardy: Do you include the individuals with 
it? 

Mr. Miketta: It is a partnership. Dun & Brad- 
street reports show: they are still in business. 

Mr. Hardy: That is not the fact, and I am tell- 
ing Your Honor, what the fact is. 

Mr. Miketta: Subject to your explanation, and 
subject to reinstatement in the event the facts prove 
otherwise. 

Mr. Hardy: That is perfectly satisfactory. 

The Court: It will be dismissed as to Pyramid 
Alloy Manufacturing Co., subject to this condition, 
that if the facts prove otherwise, that they are in 
business, they may be reinstated as parties defend- 
ant. 

Mr. Miketta: Thank you, Your Honor. 

Mr. Hardy: In the very brief time I have had 
to analyze this mass of paper, including the com- 
plaint, the exhibits, and the motion for temporary 
restraining order I have analyzed as best I could 
the alleged acts of unfair competition which are set 
forth in these documents. I have stated to Your 
Honor that counsel admits that the trade-marks in- 
volved in this case, which are, one, ‘‘Shadowleaf”’ ; 
two, ‘‘Tweed’’; three, ‘‘Hibiscus’’; and four, ‘‘Mag- 
nolia,’’ are not registered either in United States 
Patent Office or the State of California. Plaintiff 
alleges ownership of these trade-marks, and it 
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charges [13] that these trade-marks have been in- 
fringed by the defendant Technical Porcelain & 
Chinaware Co., which I will refer to as Tepco, Your 
Honor, to save that mouthful of words on china- 
ware. Now, since these marks are not registered, 
there is no prima facie ownership in the plaintiff. 
These words, and particularly the words, Hibiscus 
and Magnolia, are entirely descriptive. They de- 
scribe the designs. Here is a sample. That is not 
produced as an exhibit in the plaintiff’s case, but 
that design, Your Honor, is just merely a reproduc- 
tion of what it is, a hibiscus, a hibiscus blossom. It 
is not capable of exclusive appropriation. That is 
a Tepco product. There is the Magnolia pattern. 
That is just what it says a magnolia blossom. It 
is not capable of exclusive appropriation by anyone. 
So as to ownership, there is no prima facie owner- 
ship of any of these marks in the plaintiff, there- 
fore there is a very heavy burden of proof to show 
ownership which goes far beyond any supposed 
adoption and use of it. 

Before I leave the trade-mark infringement 
point, I want to call Your Honor’s attention to a 
decision by Judge Roche, with which undoubtedly 
Your Honor is familiar. It is the case of Doll- 
eraft versus Naney Ann Storybook Dolls. In that 
ease both of the parties, the plaintiff and the defend- 
ant, made dolls. The defendant was in a stronger 
position in this case because it has registered trade- 
marks for these dolls on names Little Red Riding- 
hood, Little Bo-Peep, Little Miss [14] Muffett, 
Mistress Mary, Curlylocks, Goldylocks, and such. 
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Judge Roche held in that case each doll of such 
name is a manifestation of a fictional character it- 
self whose name served to identify and describe 
the doll. The name served, too,—I am not quoting 
now—the name served to identify and refer to the 
very product itself. 

Then Judge Roche goes on, ‘‘T’hese names are so 
applied are descriptive. Their use belongs to every- 
one, and Nancy Ann cannot be given the right of 
their exclusive appropriation.’”’ I say these names 
such as Magnolia, and Hibiscus are names that 
belong to everyone. They are not capable of specific 
appropriation. 

The Court: Was that case one in which prelimi- 
nary injunction was sought against the Nancy Ann 
people? 

Mr. Hardy: This decision that I read to you 
from was on final hearing. 

The Court: That was upon the trial of the 
merits. 

Mr. Hardy: That was on the trial of the merits, 
but the subject matter there was trade-marks which 
were registered. They are not registered in this 
case. So it was even a stronger case than that pre- 
sented by the plaintiff here, and still the Court did 
not grant any relief because the names themselves 
were not capable of specific appropriation as trade- 
marks. 

The next thing that is alleged is that plaintiff 
owns certain designs. These designs are said to be 
the ‘‘Shadowleaf’’ [15] pattern, a ‘‘Tweed’’ pattern, 
a ‘‘Hibiscus’”’ pattern, and a ‘‘Magnolia”’ pattern. 
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it is not set out in this motion just how they own 
those designs, collectively or individually. Owner- 
ship at common law ean be protected in advance of 
publication or use. After that there is statutory 
protection for ownership. The only kind of owner- 
ship recognized in designs after or upon publication 
and use is copyright. None of the plaintiff’s designs 
are copyrighted and counsel admits this. So that 
the statutory form of ownership is not in this case. 
The other and only other statutory form for owner- 
ship is by design patent. Now, a design patent 
must be applied for within one year after the first 
public sale and use. That already has gone by, by 
the admissions in the complaint. So that not only did 
the plaintiff not secure ownership of those designs 
by design patent, but he can’t now do so because 
the statutory period has gone by. So there is no 
basis for ownership for these designs. 

Now, it is elemental that if a design if publicly 
used, and this or any other form of artistic or 
literary work goes out without the statutory protec- 
tion, it then goes into the public domain and is 
available for everyone. The only other thing that 
you cannot do after that is to palm your goods off 
as the make of someone else, and that was not done 
in this case and it never has been done. There is 
no allegation that it was done. So there is no owner- 
ship in these so-called designs in this case. [16] 

The third point of alleged unfair competition is 
that the defendants have conspired with one another, 
and that ‘‘other’’ seems to be a little vague. It is 
identified in certain of the affidavits as a photo en- 
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graving house in Los Angeles, and through this 
other person or firm, I don’t know which it is, 
conspired to use and duplicate the designs that 
plaintiff claims are being unfairly referred to. Now, 
there is no substantiation of this in the affidavits 
whatever. The affidavits of Arthur Paghero and 
Antone Pagliero specifically deny each and every 
detail. There is no statement to the effect, in any of 
the affidavits, that this so-called employee violated 
any confidence. That is a requisite for unfair com- 
petition. There is no allegation that he even did 
anything torteious, if you say he did copy it, which 
he did not, and there is certainly nothing tortious 
if you say he did copy it, which he did not, and 
there is certainly nothing tortious in whether 
the plaintiff knew about the defendant’s opera- 
tions. So there is nothing in these affidavits to 
support this, and I have here in Court, I believe, 
Mr. Messerschmitt, who made the rolls on which 
china is produced for the defendant Tepco. 

The fourth and last allegation of unfair compe- 
tition is that the defendants have copied the color 
marking and arrangement of plaintiff’s shipping 
containers. The shipping containers are not in evi- 
dence. They have taken a photostat of one side of 
the shipping containers, and they appear as Exhibits 
6 and 5. Exhibit 6 is attached to the motion for 
preliminary injunction, [17] and I believe Exhibit 
3 is attached—they are both together. They are 
attached to the complaint. Now, anyone who can 
read cannot confuse those two shipping containers. 
it states very distinctly on Exhibit 6 that it is 
from Tepco China Company. The rest of the mate- 
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rial on that page is merely a form to identify what 
it is in the container, which is commonly used in 
the trade by all manufacturers. You have to have 
some means of identifying. It is simply a form. If 
there is no unfair competition involved in a ease like 
that. The only thing there is where it comes from. 
On the one hand, on Exhibit 5, it states it comes 
from the Wallace China Company, which is the 
plaintiff, and on Exhibit 6, it says that it comes 
from Tepco China, Fl errito, California, and that 
is all. 

Now, as I indicated earlier, Your Honor, I think 
there is a very serious doubt as to the jurisdiction 
of this case. The case of Stauffer versus Exley, 
184 Fed. 2d 962, was a decision by our Ninth Circuit 
under the Lanham Act, and in this case it holds, 
and I believe for the first time—at least my re- 
search to date indicates that it is the only ease that 
so holds—that this Act confers original jurisdic- 
tion on the District Court in actions for unfair 
competition in the absence of diversity of citizen- 
ship, where there is no substantial and related claim 
under copyright patent or trade-mark of laws 
joined to such actions. 

That, Your Honor, is a very sweeping decision. 
My own [18] feeling is the Court of Appeals was 
sold a bill of goods and I think, if I had time to 
research this, I could persuade Your Honor that 
the Ninth Circuit was sold a bill of goods. I realize 
that is the law of this case. We have to face it. 
But I think also in this case, the Stauffer case there 
Was a distinguishing feature. In that ease the 
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Stauffer exercise system was involved and the de- 
fendant set up a similar course and called it also 
Stauffer. Now, there is some basis for trade-mark 
protection there, and I believe that a careful read- 
ing of that Stauffer versus Exley case will show 
that the Court insisted upon some ownership of a 
trade-mark before it acquired jurisdiction in the 
case. Now we have no ownership of trade-mark, 
we have no subject matter which is capable of 
ownership as a trade-mark. These names belong to 
the public. The possible exception to that is the 
trade-mark ‘‘Tweed.’’ There is the ‘‘'l'weed’’ pat- 
tern. That is a Tepco product. Now, that ‘‘Tweed’’ 
pattern has been used by Tepco prior to 1941, which 
is more than six years prior to the first date that 
the plaintiff alleges use and ownership of such a 
trade-mark, so that their complaint entirely fails 
with respect to the trade-mark ‘‘Tweed.’’ And on 
the same theory Tepco has a cause of action against 
the Wallace Chinaware Company for copying the 
name ‘‘T'weed’’ and copying the ‘‘T'weed’’ design. 

If your Honor would care to look at this, I can 
show you a price list of Tepco porcelain dated 
April 22, 1941, in which [19] the product Tweed is 
listed thereon in the next to the bottom item on 
that price list. I have not had time to have copies 
of that made; otherwise I would have had copies 
here present for counsel, and I would be glad to 
show it to them. 

Mr. Miketta: In whose affidavit does that ap- 
pear ? 

Mr. Hardy: Mr. Antone Pagliero’s. 
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The Court: I have some other matters to take 
up, gentlemen. 

Mr. Hardy: We heard Mr. Miketta state that 
I had not denied or I had ignored certain of the 
allegations in the complaint. And now Mr. Antone 
Pagliero’s affidavit, as well as his brother Arthur 
Pagliero’s affidavit, are complete denials of every- 
thing in the complaint, in the affidavits in so far 
as they have individual knowledge. 

I might say I should refer Your Honor’s atten- 
tion to the fact that the two Paglieros and the Tepco 
Porcelain Company, or the Technical Porcelain & 
Chinaware Company, are old established businesses, 
is an old established business. It was founded 
originally by the father in 1910. Both of these boys 
were literally born in this business. The Tepco 
Porcelain Company has its start as such in 1920. 
Mr. Antone Pagliero, then at the age of 14, went 
out to sell these hotel china products, and has been 
in charge of sales almost up to the present time. 
He has an intimate personal knowledge that is not 
equalled by anyone on the plaintiff’s side. His 
brother Arthur Pagliero [20] also was literally 
born in this business. They have been with it as 
boys. It is a family enterprise. They started in 
when thev were old enough to handle a mould or 
a piece of clay. Their business has succeeded and 
prospered accordingly because of their knowledge. 
It is not a fly-by-night thing. 

IT would like to refer to Your Honor’s attention 
paragraph six particularly of the affidavit of Mr. 
Antone Pagliero, wherein he states, ‘‘That it has 
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been common practice in the industry for several 
firms engaged therein to duplicate or approximate 
designs and patterns used by another or other 
manufacturers and that this practice has been fol- 
lowed by Wallace China Company, Ltd., and Tepco 
as well as the other manufacturers, and that the 
same or similar code numbers or words are used 
to designate the particular design; for example, 
L-100 is recognized throughout the industry as a 
‘‘Pin Line Decoration,’’ and I have the price list, 
which I have not had time to reproduce, but which 
I ean show Your Honor, both from Technical 
Porcelain and Wallace China, to show that that 
same number has been used for that particular 
design. 

‘‘L-101 is a Marigold Decoration, L-104 is a 
Green Band and Line.’’ All manufacturers use that. 
‘““Tepco identifies its products by such references 
and so does Wallace China Co., Ltd. While Tepco 
has never followed the policy of having exclusive 
distributors, this situation as well as the fact that 
it is common practice for manufacturers of similar 
designs such as [21] Tepco ‘‘Mohawk’’ and Wallace 
Co., Limited's ‘‘ Del Maz’’ patterns brought about the 
writing of the letter dated September 13, 1937, by 
the then sales manager for Wallace China Co., 
Ltd., to Smiths Hotel and Bar Supply Co., of San 
Diego, the said letter being given this affiant by Mr. 
R. W. Smith of the said Supply Company. The 
letter clearly recognizes that the copying and 
simulation of designs for vitrified hotel ware as 
early as 1937 were so close that the dealer could 
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mix two lines when filling an order. I have not 
had a chance to reproduce that letter, Your Honor, 
but here is the original letter dated September 13, 
1937, and in this letter among other things it states 
—TI start in the middle of the second paragraph—— 

Mr. Miketta: If the Court please, this goes back 
to 1937. It seems to be totally irrelevant and im- 
material to the primary issue here. I do know what 
is involved in this. Of course, Mr. Pagliero in his 
affidavit states that in his opinion it is general 
practice to copy patterns. Well, maybe it is in his 
opinion, but just because he thinks it is a proper 
thing to do does not affect the equities here, and 
what happened back in 1937 in some letter written 
by a Mason Hooser about something else does not 
seem to be pertinent. We are taking up Your 
Honor’s time unnecessarily. 

Mr. Hardy: Mr. Miketta, do I understand that 
you do not recognize this as an original letter from 
the Wallace China Co., [22] the plaintiff in this 
case, written by defendant’s sales manager ? 

Mr. Miketta: I am not saying that. It may be 
an original letter. 

The Court: His objection is that it is too remote. 

Mr. Hardy: I am showing by this letter, Your 
Honor, it was common practice. 

The Court: I will allow you to read it. 

Mr. Hardy (reading): 

“You were at the time buying another line 
of china in addition to ours, and we pointed out 
to you that it would be rather difficult in our 
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opinion for you to give enough business to both 
factories to make your account particularly 
attractive to us. It has been our experience that 
when a dealer handles both our line and the 
other line in question, he mixes the two lines 
when filling orders and this reacts against the 
reputation of our china by reason of that fact 
that oftentimes the restaurant man thinks that 
it is our line that is breaking up so rapidly 
when in truth it is the other line.’’ 


I point that out to Your Honor to show that it 
was not a copying of the designs that they were 
complaining about. It was the quality of the mer- 
chandise, and that that has been a practice all 
along. 

I have here two pieces of chinaware, this hotel 
chinaware we are talking about. Those have been in 
open competition on [23] the market for a long 
time. One is made by Tepco and the other is made 
by Wallace. I defy anvone without a microscope 
to tell me that differences in those two designs are. 

Now, there is a good reason for having the several 
businesses in this line of work reproduce designs of 
another manufacturer or simulate designs of 
another manufacturer. That is particularly referred 
to in paragraph eight of Mr. Pagliero’s affidavit. 

The Court: That is Antone. 

Mr. Hardy: Antone Pagliero’s. 

‘‘Copying and simulation of designs has 
grown up in the industry because of public 
demand. For example, a restaurant may be 
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completely supplied with a design for vitreous 
hotel ware made by Wallace China Co., Ltd., or 
any other manufacturer and some dispute or 
disagreement may arise with the local distribu- 
tor or dealer for that manufacturer. The 
customer wants to get lines and ware which 
will fit in with his then pattern from another 
source and it may very well be that a dealer 
or distributor for Tepco would say he could get 
this order if the pattern can be duplicated or 
simulated, which is done. The customer and 
the public are happy because they are not bound 
to a single source of supply which could hold 
them up as to price, delivery or any other reason 
which would make competition impossible. The 
practice of copying and simulation of designs 
was well established in this industry and its 
practice [24] is fully justified and accepted in 
the trade, with the public getting the benefit. 
Such copying and simulation of designs in this 
trade is limited to unpatented and uncopy- 
righted designs as statutory rights are respected 
by all manufacturers.’’ 


And that is true, Your Honor. The public gets the 
benefit. 

What that plaintiff is asking this defendant to 
do at this time is to enter into a conspiracy in 
restraint of trade to help him secure a monopoly on 
a line of ware and a design to which they are law- 
fully entitled and to which the industry itself over 
a period of time has permitted an open and free 
competition. 
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Now, the only thing I have not been able to 
answer in these affidavits 1s the conspiracy charge. 
That conspiracy is said to arise from the employ- 
ment by Tepeo of a former employee of Wallace 
Chinaware. That, I say, is a misrepresentation of 
the fact. We have Mr. Messerschmitt here in the 
courtroom. I have not been able to interview him 
with any degree at all, but I am perfectly willing 
to put him on the stand now and ask him the ques- 
tions to deny those statements and state to Your 
Honor what the facts are. 

The Court: All right, put him on. 


DALE J. MESSERSCHMITT 
was called as a witness on behalf of the defendants, 
and being first duly sworn testified as follows: 


The Clerk: State your name for the record. [25] 
A. Dale J. Messerschmitt. 


Direct Examination 
By Mr. Hardy: 


Q. Mr. Messerschmitt, where do you live? 
A. Whittier, California. 
Q. In Whittier, California. What is your oc- 
eupation? A. Photo engraver. 
With whom are you associated ? 
The Garnier Engraving Company. 
Where are they located? 
Los Angeles. 
Does your photo engraving company, Garnier 
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(Testimony of Dale J. Messerschmitt.) 
Engraving Company, practice any specialty in 
photo engraving? A. Yes, we do. 

Q. What is that specialty? 

A. Cylinder engraving. 

Q. In other words, you make engravings for the 
pottery industry ? 

A. Pottery and Continental Can Industry, and 
other types of cylinders, too. 

Q. Do you hold out your services to entire pot- 


tery industry? A. Yes. 
@. Have you ever been employed by the Wallace 
Chinaware Co.? A. No. 


@. You never have been employed? 

A. No. [26] 

Q. Have you ever been employed by Tepco? 

A. No. 

Q. Does the Garnier Engraving Co. make cylin- 
ders for the plaintiff, Wallace China Co., Ltd.? 

A. Yes, we do. 

Q. Does it also make cylinders for other pottery 
companies ? A. Yes. 
Could you name one or two of those? 
Vernon Kilns. 
Where are they located, please? 
Vernon, California. 
Any other? A. And Tepco. 
. You have made cylinders for Tepco, the de- 
fendant here? A. Yes, we have. 

Q. Have you ever made cylinders for Tepco 
using other than original art work supplied by 
Tepco ? A. Never. 
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(Testimony of Dale J. Messerschmitt.) 
Q. Have you ever copied a design of any other 


of your clients for Tepco? A. No, never. 
Q. Did the Wallace Chinaware Company teach 
you your trade? A. No. 


Q. You did not learn your trade from the Wal- 
lace Chinaware Co? 

A. No, we did not. [27] 

Q. Did they teach you about cylinder engraving? 

A. No. 

Q. To your knowledge were they the originators 
of cylinder engraving methods? A. No. 

Q. You know of your own knowledge that that 
is many years old? 

A. Yes, very many years. 

Mr. Hardy: I think that is all for Mr. Messer- 
schmitt. 

Mr. Miketta: May I examine him? 

The Court: Yes. 


Cross-Examination 


By Mr. Miketta: 


Q. Mr. Messerschmitt, do you mean to state 
that the Garnier Engraving Company has never 
done any engraving work for Wallace China Com- 
pany? 

We have never done work? Yes, we have. 
You have? A. Yes. . 
Over what period of time? 

I believe since 1944. 

How long have you been with Garnier? 


OPoop 


vs. Wallace China Co., etc. 123 


(Testimony of Dale J. Messerschmitt.) 

A. I came with Garnier in 1941. I went into the 
service and came back in 1946. 

Q. Mr. Garnier is the senior partner, is he not? 

A. That is right. [28] 

Q. In the manufacture of these cylinders Wal- 
lace would bring you a black and white drawing 
first, is that correct? A. That is correct. 

Q. Then that would be photographed and etched 
onto a metal cylinder, is that correct? 

A. Correct. 

Q. J hand you a sheet which has been pasted 
on the backing. Do you recognize that? 

A. Yes. 


Q. What is that? A. That is a pattern. 

Q. Is that a print, you may say, taken from one 
of the rollers? A. Yes, I would say so. 

Q. And you recognize the pattern by name? 

A. Yes. 

Q. What is it? 

A. I would say it is called ‘‘Shadowleaf.’’ 

Q. Is that the Wallace ‘‘Shadowleaf’’? 

A. No, this is not. 

Q. That is not? A. No. 

Q. How ean you tell the difference? 

A. Well, there is enough difference in the work 


that I can recognize it. There is a back stamp 
which shows Tepco. 

Q. So the word ‘‘Tepco”’ actually appears on 
that pattern, does [29] it not? 

A. That is right. 
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(Testimony of Dale J. Messerschmitt. ) 

Mr. Miketta: May I have this marked, please 
for identification? May it be marked as Plaintiff’s 
Exhibit 1, and should like to offer it in evidence, in 
view of the fact that it has been identified. 

The Court: It may be received. 


(The print referred to was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 1.) 


Q. (By Mr. Miketta): Mr. Messerschmitt, do 
you have any idea of when the cylinder from which 
this print has been made was made by you? 

A. Approximately. 

Q. When would that be? 

A. About near the end of 1949. 

Q. About the end of 1949. Prior to that time 
you had made similiar cylinders of this ‘‘Shadow- 
leaf’’ pattern for Wallace, did you not? 

A. Yes. 

Q. I show you a transfer sheet, this one being 
in green, and ask you if you can recognize that? 

A. Yes, I can. 

Q. Will you please state what that is. 

A. That is called a ‘‘Shadowleaf”’ pattern of 
Wallace’s. 

Mr. Miketta: May I have that marked, please 
as Plaintiff’s [30] Exhibit No. 2? 


(The print referred to was thereupon re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 2.) 
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Q. Now, it is customary after the cylinder has 
been etched to send these cylinders out to the Hard 
Chrome Company, is that it? 

A. That is correct. 

Q. And they chromium plate it, is that correct? 

A. That is right. 

Q. Do you recall that the cylinder that you had 
made for Tepco was accidentally sent by Hard 
Chrome Company to Wallace instead of to you or 
to Tepco? A. Yes, I recall. 

Q. When you lay Exhibit 2, which is the Wal- 
lace pattern or the Wallace transfer from a eylin- 
der, over the Exhibit 1, which is the transfer or 
pattern taken from the Tepco pattern, don’t you 
find that they are practically identical ? 

A. They are very similar. 

Q. I call your attention to the manner in which 
the leafs along the left-hand edge seem to blend 
with the underlying pattern on Exhibit 1. Is that 
just happenstance, Mr. Messerschmitt ? 

A. Yes, I would say it is. 

Q. In your opinion that is happenstance? 

A. I would say that a duplication of that pattern 
is very [31] close. 

Q. And this pattern includes the large white 
leaves? A. That is right. 

Q. Which are arranged similarly, are they not? 

A. Right. 

Q. And the large white leaves occasionally have 
little white tendrils as indicated in the lower right- 
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(Testimony of Dale J. Messerschmitt.) 
hand corner and the upper right-hand corner, is 
that correct, on both of them? 

A. That is right. 

Q. And in both instances you have a background 
of diagonal lines, have you not? 

A. It has to have a diagonal line. That particu- 
lar art work calls for that. 

@. In both instances there are background leaves 
of a darker shade than the farthest background, is 
that true? A. That is true. 

Q. And those background leaves are identical 
in form and contour on the Tepco, as Exhibit 1, 
as they are on the Wallace sheet? 

A. They are similar in nature, yes. 

Q. Do you recall from whom you obtained the 
master from which you made the cylinder for Tepco 
‘‘Shadowleaf”’ pattern, Exhibit 1? 

My. Hardy: You mean the original art work. 

The Witness: The original art work? I believe 
it was from the Tepco Company. [32] 

Q. (By Mr. Miketta): Do you have a clear 
recollection from whom you received it? 

A. It was either the Tepco Company or the 
artist. 

Q. Do you know the name of the artist? 

A. Yes, I do. 

Q. May I have it, please? 

A. William Richardson. 

. Where does he live? 

A. I believe in Los Angeles. 
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Q. Is he the same Mr. Richardson who was em- 
ployed by Wallace China Company ? 

A. I believe he has been, but he has Bae free- 
lancing for quite a few years. 

Q. But prior to the time that you received the 
model from which you made the cylinder repre- 
sented by the transfer, Exhibit 1, you know that 
Mr. Richardson was employed by Wallace China 


Company ? A. Free lancing, yes. 
Q. And he was employed by them for art work, 
is that correct? A. That is right. 


Mr. Miketta: I do not see that anything else is 
to be gained, your Honor. 


Redirect Examination 


By Mr. Hardy: 


Q. I have two or three questions to ask you, Mr. 
Messerschmitt. I show you a tear sheet from the 
publication [33] ‘‘Pottery and Glass’’ for January, 
1950, and ask you if that illustrates the kind of 
cylinder to which you referred ? 

A. Yes, it does. 

Q. And it is your job to engrave cylinders of 
that character? A. That is right. 

Mr. Hardy: I would like to offer this sheet as 
Defendant’s C. 

The Court: It may be marked. 


(The tear sheet referred to was thereupon 
received in evidence and marked Defendant’s 


Exhibit C.) 
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Q. (By Mr. Hardy): You stated that Mr. 
Garnier was the senior partner of your firm? 


A. That is right. 

@. How many partners are there? 

A. Two. 

Q. Are you the other partner? 

A. That is right. 

@. Has Mr. Garnier been active in the business 
in the past several years? A. Not lately. 


Q. By lately, you mean how long? 

A. About three years. 

Q. You have been making the engravings for 
the past three years, is that correct? 

A. Longer. [34] 

Q. Longer than that? A. Yes. 

Q. I believe you said that you got the original 
art work for the Tepco ‘‘Shadowleaf”’ design there 
from Tepco or from Mr. Richardson? 


A. That is correct. 

Q. You can’t recall which it was? 

A. Iam not sure. 

Q. But you did not get it from Wallace? 

A. No. 

Q. And you did not use a Wallace roller? 
A. No, definitely not. 

Q. 


And you did not supply Mr. Richardson or 
Tepco with any print of the Wallace cylinder? 

A. Definitely not. 

Q. You have stated also it was your recollection 
that Mr. Richardson had formerly been employed 
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by Wallace Chinaware Co. Do you know what his 
employment was at that time? 

A. He has free lanced for a few of the potteries 
for the last few years. 

@. So you mean he had free lanced for Wallace 
Chinaware Company ? A. Yes. 

As well as Tepco? A. Yes. 

As well as other potteries? [35] 

That is right. 

Do you know where Mr. Richardson is now? 
I believe he is in the Hast. 

Have you tried to contact him at all? 

Not for several weeks. 

Mr. Hardy: Those are all the questions that I 
have. 

Mr. Miketta: I do not think Mr. Messerschmitt 
is on trial here. 

The Court: Step down. 

Mr. Hardy: I do not think Mr. Messerschmitt is 
on trial either. I just want to get the fact to show 
there is no conspiracy. J think it is very evident 
from Mr. Messerschmitt’s testimony. They cer- 
tainly have not sustained the burden of proof re- 
quired by the allegations 1n their complaint that we 
had entered into a conspiracy to use the designs of 
the plaintiff. 

The Court: What else have you? 

Mr. Hardy: I would like to point out one 
further thing on this, your Honor. I have not taken 
up Arthur Pagliero’s affidavit in this case, which 
goes primarily to the quality of the work. The 
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quality and reputation of the firms I think is a 
standoff. I do not think anyone could claim any 
more purity than the other. I think they are both 
reputable concerns. They have met in competition 
before, and why this lawsuit was brought about I 
have no real basic understanding. But I do want 
to point [36] that the only urgency alleged in this 
motion for a temporary injunction is the imminency 
of the exhibition in Texas. That has entirely dis- 
appeared. Therefore there is presently no possible 
basis for the Court granting a temporary injunc- 
tion prior to the trial of the issue in this ease. 
There isn’t any denial of that. They allege only one 
thing, the imminency of this case. That has been 
entirely abandoned by Mr. Miketta, and it just 
washes out completely. So that there is no basis 
now, no urgency for the granting of this extreme 
relief, and the tying up of a business in advance of 
the proof of the facts. I would like at this time in 
concluding to offer the exhibits that have been re- 
ferred to during the course of my comments here 
and that have been referred to in the several affi- 
davits. 

The Court: They will be received and appro- 
priately marked. 

Mr. Hardy: May I have these marked, your 
Honor? In the affidavit of Arthur Pagliero he has 
referred to the overall pattern made by the Mayer 
China Company of Beaver Falls, Pennsylvania. I 
think Arthur Pagliero states in his affidavit that 
that overall pattern has been known and used for 
many years, and we are attempting now to get the 
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catalogue and the exact date when that pattern was 
first used. There is an allegation in here that the 
overall patterns were invented by Wallace China- 
ware. That is sheer fabrication. That is not true, 
and it can be proved beyond any reasonable doubt. 
This exhibit I would like to offer as Defendant’s 
Exhibit B. [87] 


(The pattern referred to was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit B.) 


Mr. Hardy: I would like also to offer the Tepco 
China dish of the Magnolia design which is known 
as Dixie in the Tepco line as Exhibit D. 

The Court: It may be received. 

Mr. Hardy: I would like to offer the Tepco 
plate of the Hibiscus design which is also known as 
Hawaiian as Defendant’s Exhibit E. 


(Thereupon the plate referred to was re- 
ceived in evidence and marked Defendant’s Ex- 
hibit E.) 


Mr. Hardy: I would like to offer the Tepco plate 
with the Tweed design, which our Honor will recall 
has been sold for over ten years by Tepco, as De- 
fendant’s Exhibit F. 


(Thereupon the plate referred to was re- 
ceived in evidence and marked Defendant’s Ex- 
pore, E,) 


Mr. Hardy: I would like to offer the Wallace 
Chinaware cup which is sold under their designation 
design as Del Mar as Defendant’s Exhibit G. 
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(Thereupon the cup referred to was received 
in evidence and marked Defendant’s Exhibit 
G.) 


Mr. Hardy: I would like to offer in evidence 
Tepeo China design ‘‘Mohawk’’ as Defendant’s 
Exhibit H. 


(Thereupon the object referred to was re- 
celved in evidence and marked Defendant’s 
Exhibit H.) [88] 


Mr. Hardy: I would like to offer the original 
letter of Wallace China Co., Ltd., dated September 
13, 1937, as Defendants’ Exhibit I and ask leave to 
substitute photostatic copies thereof, as this is the 
only I have and I will supply counsel with copies. 

The Court: Very well. 


(The letter referred to was thereupon re- 
ceived in evidence and marked Defendant’s 
Exhibit I.) 


Mr. Hardy: I would like to offer the Tepco dis- 
count sheet of April 22, 1941, to which I have re- 
ferred, as Defendant’s Exhibit J. 


(The discount sheet referred to was received 
in evidence and marked Defendant’s Ex- 
hibit J.) 

Mr. Hardy: I would like also to offer the 
Wallace China Co., Ltd., discount sheet of January 
15, 1942, as Defendant’s Exhibit K. 


(The discount sheet referred to was received 
in evidence and marked Defendant’s Ex- 
hibit K.) 
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Mr. Hardy: And I would like at this time to 
offer the Federal specification for vitrified china- 
ware, which defines hotel china, and which is re- 
ferred to in the affidavits, it being Specification MC 
301 a in which, or to which all makes of vitrified 
china of this character conform. 

The Court: It may be received. 


(Thereupon the document referred to was 
received in evidence [89] and marked Defend- 
ant’s Exhibit L.) 


Mr. Hardy: Your Honor, inasmuch as I do not 
have duplicate of these discount sheets, I would like 
also to withdraw these and make photostatic copies 
and substitute a photostatic copy thereof, and I 
will furnish counsel with copies. They are the only 
ones we have. 

The Court: JI want to see those this afternoon. 

Mr. Hardy: I mean when you are through with 
them, your Honor, I would like to withdraw them. 

The Court: You may. 

Mr. Hardy: That concludes my presentation. 

Mr. Miketta: Your Honor, I will try to be as 
brief as I possibly can. Is your Honor interested 
in this question of jurisdiction ? 

The Court: No. 

Mr. Miketta: I think that Stauffer versus Exley 
is very clear. Our whole case has been prepared 
following strictly the requirements laid down by 
the Ninth Circuit in that case. It is interesting to 
note that there has been nothing stated in these 
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affidavits which we have read very carefully which 
contradict the necessary allegations. They do not 
contradict that they copied the pattern or the pat- 
terns, rather. They can’t. They do not deny that 
they used those names and shipments in interstate 
commerce—and that is important because it has 
to be commerce regulated by Congress—whereas our 
complaint [40] makes the necessary allegations 
which are substantiated under oath. I do not know 
the purpose of having Mr. Messerschmitt appear 
here today except that in our complaint we stated 
that Garnier, who has made our cylinders for many 
years, now makes the same cylinder for Tepeo. Mr. 
Messerschmitt admitted it. Exhibits 1 and 2, and 
your Honor has been able to compare them closely 
by this time, show that they are identical. 

Incidentally, for your Honor’s information, after 
a cylinder is made it is printed on this thin paper 
in the desired color and then girls cut the piece 
out and lay it on the chinaware that is to be deco- 
rated. Then the chinaware is burned, and during 
the burning the paper disappears and the color is 
fixed on the china. That is one of the reasons why 
they make it. I thought your Honor would be inter- 
ested in that. 

We are not interested in the normal white china- 
ware, hotel ware with normal painting, the common 
ordinary garden variety of china that they make, 
and a lot of people make, and the mere fact that 
there is a letter written in 1937 about some other 
china—not these patterns—has nothing to do with 
this case. White china is white china, but when a 
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man puts out china which has a distinctive trade 
name, and which has a distinctive pattern, and that 
goodwill is developed in the pattern, and then an- 
other man comes along and uses the same name and 
the same pattern, he is stealing, and the Courts [41] 
have held that to be stealing. So far as names are 
concerned, they do not like our photostats that are 
attached to the affidavit in the complaint. The 
photostats are small reproductions of these actual 
carton sizes, and your Honor will notice that they 
have been printed by Tepco in blue in the same 
arrangement and arranged for marking in the same 
manner. As a matter of fact, that appears on a 
large number of packages and appears in the same 
way. Why did they have to select blue and use the 
same arrangement? Of course, their name appears 
on there. That does not save them at all, your 
Honor. 

There is one very fine case in our memorandum. 
It is on page 12, and I think the language is almost 
identically applicable. That is Enterprise Manufac- 
turing versus Landers, Frary and Clark, a well 
written Second Circuit case, and the Court there 
stated, 131 Fed. 240 et 241, ‘‘This is a most aggra- 
vated case of unfair trading. Usually in these 
cases the defendants so dress their goods as to pre- 
sent a number of points of difference, on which 
they rely when charged with intent to deceive; in- 
sisting that, although there may be resemblances, 
the differences are so great as to preclude any idea 
that they had sought to produce confusion. Here, 
on the contrary, they have not only conformed their 
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goods to complaint’s in size and general shape, 
which was to be expected, but also in all minor de- 
tails of structure—every line and curve being re- 
produced, and superfluous metal put into the 
driving wheels [42] to produce a strikingly char- 
acteristic effect—while the goods are so dressed with 
combinations of color, with decorations reproduced 
or closely simulated, with style of lettering and 
details of ornamentation that except for the fact 
that on the one mill is found the complaint’s name, 
and on the other the defendant’s, 1t would be very 
difficult to tell them apart. It is elementary law 
that, when the simulation of well known and dis- 
tinctive features is so close, the Court will assume 
that defendants intended the result they have accom- 
plished, and will find an intent to appropriate the 
trade of their competitor, even though in their in- 
structions to their own selling agents they may 
caution against oral misrepresentations as to the 
manufacture of the goods.’’ 

I eall attention to that case because we have the 
word ‘‘Wallace’’ on the back of our plates, and 
they do—— 

Mr. Hardy: In all instances? 

Mr. Miketta: Except on some small plates. 

Mr. Hardy: That is right. 

Mr. Miketta: That is not enough. People buy 
by pattern, by name; they recognize that by name. 
The trade names have been used as shown by our 
exhibits on the containers, on the price lists, by 
word of mouth. They have copied our patterns—I 
am not going to burden the record with any more 
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actual plates, but here is a comparison, your Honor. 
One of these is ours and one of these is theirs. 
Now, that is a distinctive pattern, and what [43] 
happened is this: We originated this pattern a good 
many years ago. Tepco copied it for a while and 
then gave it up, and did not copy it for a number 
of years. Recently they have started recopying it, 
and by golly we are including it in this cause of 
action because we should, but as far as origination 
is concerned, we originated that pattern. There is not 
a single denial in any of these affidavits that we did 
not originate these patterns, except that generalized 
statement that everybody copies patterns that we 
did not originate the general idea of having an 
overall pattern, which I think is a little beside the 
point. 

A preliminary injunction should be granted, your 
Honor, because trade-marks, trade names, reputa- 
tion, goodwill are at stake here, and we do have the 
verified—will, Mr. Wood’s affidavit not denied by 
the defendant that Mr. Pagliero did threaten the 
plaintiff with flooding the market with these copies 
at a greatly reduced price if we brought this action. 
Now, that statement was made before, but after 
notice had been given them. 

Mr. Hardy: When was that statement made, Mr. 
Miketta? 

Myr. Miketta: That statement was made prior to 
May 25th, which is the date of the Wood affidavit. 

Mr. Hardy: Subsequent to when? 

Mr. Miketta: Pardon? 

Mr. Hardy: Subsequent to when? [44] 
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Mr. Miketta: Subsequent to the time that we 
sent the notice on May 5th. Your Honor, we have 
those expositions coming up. We have this threat 
of flood of copies. We have my client’s reputation, 
and as the Courts have pointed out, reputations 
are easily broken, and preliminary injunctions are 
about the only way you can save them. They are 
doing exactly what this Court stated—this is the 
Sixth Cireuit—in Garrett and Sons versus T. H. 
Garrett and Co., 78 Fed. 472 et 479, ‘‘If the com- 
plaints be not protected by preliminary injunction 
against such use—in other words, that question be 
postponed to the final hearing—there is every in- 
ducement to the defendant to delay and prolong 
the litigation, continuing meanwhile the assaults 
upon the goodwill of the complaints, so that, even if 
final decree be at last rendered in favor of com- 
plaints, the goodwill will have been so seriously and 
irreparably injured, if not to a great measure de- 
stroyed, as to leave the complaints practically with- 
out remedy.”’ 

We are in that position. Unless we get a pre- 
liminary injunction, and the proof is before your 
Honor—the proof is clear; it is definite, and there 
is no denial of the essential fact—if we do not get 
this preliminary injunction, then the defendant, as 
he has already tried to this morning, will delay and 
prolong the litigation, and in the meantime our 
goodwill, our reputation, the value of our trade- 
mark, the value of these patterns will have been 
destroyed. [45] 

The Court: All right, gentlemen. The Court is 
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apprised of the situation. I will get at this as soon 
as I can this afternoon. 

Mr. Miketta: Thank you, your Honor. I think 
the authorities have been well presented by the 
memorandum. 

Mr. Hardy: Your Honor, may I ask your in- 
dulgence for just a moment? We have not answered 
in detail this so-called threat because in the plead- 
ings it does not say when the threat was made. For 
the first time, just a few moments ago, we learned 
from Mr. Miketta that it was made or said to have 
been made between May 5th and May 25th of last 
month. I have Mr. Pagliero here, who will deny 
that, and deny that he saw Mr. Kenneth A. Wood. 

Mr. Miketta: He did not see him. He telephoned 
him. That was by telephone. 

Mr. Hardy: Is there a recording of that tele- 
phone conversation ? 

Mr. Miketta: May the Court please, those are 
the tactics that are going to be used 

The Court: I will assume if you put him on the 
stand he would deny it. 

Mr. Hardy: J would like to do so, your Honor, 
because it is not true. 

Mr. Miketta: I would like to have him con- 
fronted by Mr. Wood. [46] 

The Court: I do not know about that. I say I 
would assume if you put your client on the stand 
he would deny it. 

Mr. Hardy: As an honorable person under oath 
he would tell the truth. 
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The Court: I am not saying he would or would 
not. 

Mr. Hardy: SoTI resent Mr. Miketta’s inferences 
here that Mr. Pagliero was not an honorable person. 

The Court: The Court did not get any such in- 
ference. I am not assume Mr. Pagliero is a dis- 
honorable man. There has been nothing to suggest 
that here. The Court does not take any such infer- 
ence. I am only concerned with the legal issue. I 
am not concerned with personalities or anything 
else; I am only concerned with what I am con- 
fronted with here, and you have both very ably and 
proficiently apprised me of the problem I have be- 
fore me, and the matter will now stand submitted. 


(Whereupon the matter was submitted.) 


Certificate of Reporter 


I, Official Reporter and Official Reporter pro 
tem, certify that the foregoing transcript of 47 
pages is a true and correct transcript of the matter 
therein contained as reported by me and thereafter 
reduced to typewriting, to the best of my ability. 


/s/ JOSEPH J. SWEENEY. 


[Endorsed]: Filed September 17, 1951. 
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CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Califor- 
nia, do hereby certify that the foregoing and accom- 
panying documents and exhibits, listed below, are 
the originals filed in this Court in the above-entitled 
matter and that they constitute the record on appeal 
herein as provided in the designation filed by the 
attorneys for the appellant: 

Complaint for unfair competition and Trade 
Mark Infringement. 

Motion for preliminary injunction. 

Order to show cause. 

Affidavit of Antone Pagliero (re Pyramid Alloy 
Mfg. Co.). 

Affidavit of Arthur Pagliero. 

Affidavit of Antone Pagliero. 

Order dismissing action as to Pyramid Alloy Mfg. 
Co. 

Order for preliminary injunction. 

Findings of Fact and Conclusions of law. 

Judgment. 

Notice of appeal. 

Motion for supersedeas and stay of execution. 

Order granting supersedeas. 

Supersedeas bond. 

Appellants’ designation of record on appeal. 

Reporter’s transcript (witness Dale J. Messer- 


schmitt). 
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Concise statement of Points of Appeal under 
Rule 75 (a). 

Plaintiff’s Exhibits 1 and 2. 

Defendants’ Exhibits B to L. 


In Witness Whereof I have hereunto set my hand 
and affixed the seal of said District Court this 6th 
day of September, 1951. 


[Seal] Cc. W. CALBREATH, 
Clerk. 


By /s/ C. W. CALBREATH, 
Deputy Clerk. 


[Title of Distriet Court and Cause. ] 


CERTIFICATE OF CLERK TO 
SUPPLEMENTAL RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, do hereby certify that the accompanying 
documents, to wit: Reporter’s Transcript, June 7, 
1951, and Plaintiff’s counter-designation of con- 
tents of record on appeal, are the originals filed in 
this Court in the above-entitled case and that they 
constitute a supplement to the record on appeal 
herein. 


In Witness Whereof I have hereunto set my 


vs. Wallace China Co., etc. 143 


hand and affixed the seal of said District Court this 
19th day of September, 1951. 


[Seal] C. W. CALBREATH, 
Clerk. 


By /s/ C. M. TAYLOR, 
Deputy Clerk. 


[Endorsed]: No. 18094. United States Court of 
Appeals for the Ninth Circuit. Antone Pagliero 
and Arthur Pagliero, Appellants, vs. Wallace China 
Co., Ltd., a Corporation, Appellee. Transcript of 
Record. Appeal from the United States District 
Court for the Northern District of California, 
Southern Division. 


Filed September 12, 1951. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 13,094 
ANTONE PAGLIERO, et al., 
Appellants, 
VS. 
WALLACE CHINA CO., LTD., 
Appellee. 


CONCISE STATEMENT OF POINTS UPON 
WHICH APPELLANTS INTEND TO RELY 


Pursuant to Rule 19(6) of this Court, Appellants 
herein below: set forth a concise statement of points 
upon which they intend to rely in this appeal. 


1. The Court erred in finding and holding that 
Plaintiff is the owner of the trade names or trade- 
marks ‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus,’’ and 
‘*Magnolia,’’ as applied to hotel china and is 
entitled to the exclusive use thereof as against these 
Defendants, although none of them has been regis- 
tered under any Federal Act or under the Laws 
of the State of California, and in spite of the 
complete failure to show they were anything other 
than descriptive designations for designs. 


2. The Court erred in finding and holding that 
the Plaintiff is the owner of the distinctive patterns 
identified by the trade names or trade-marks 
‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus,’’ and ‘‘Mag- 
nolia’’ exemplified by Exhibits 3, 9, 11 and 13 ap- 
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pended to the motion for preliminary injunction, 
and is entitled to the exclusive right to incorporate 
said patterns in hotel china as against these De- 
fendants, although none of said patterns has been 
copyrighted or protected by Design Letters Patent, 
and the time for doing so has long since passed. 


3. The Court erred in finding and holding that 
the Court had jurisdiction of this cause under the 
Lanham Act 15 USCA Sections 1051-1127, and 
under the Paris Convention and the Inter-American 
Convention. 


4. The Court erred in finding and holding that 
the Defendants by manufacturing, advertising and 
selling hotel china under the trade names or trade- 
marks ‘‘Shadowleaf,’’ ‘‘T'weed,’’ ‘‘Hibiscus’”’ and 
‘‘Magnolia’”? have infringed Plaintiff’s rights 
therein and have competed unfairly with Plaintiff. 


5). The Court erred in finding and holding that 
the Defendants by copying and imitating Plaintiff’s 
patterns identified by the trade names or trade- 
marks ‘‘Shadowleaf,’’ ‘‘Tweed,’’ ‘‘Hibiscus,’’ and 
‘*Magnolia’”’ and exemplified by Exhibits 3, 9, 11 
and 13, of record herein, and by manufacturing and 
selling hotel china incorporating the same, have 
competed unfairly with the Plaintiff. 


6. The Court erred in finding and holding that 
the Plaintiff is entitled to a preliminary injunction 
against the Defendants as prayed. 


7. The Court erred in finding and holding that 
the Defendants are guilty of unfair competition even 
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? 


though there is no passing off of Defendants 
products as and for Plaintiff’s products and even 
though the products of both Plaintiff’s and De- 
fendants’ are clearly marked, each with its own 
trade-mark and even though it has long been the 
practice in the industry for manufacturers to copy 
or simulate designs used by other manufacturers, 
unless said designs are either protected by Design 
Letters Patent or copyrighted. 


Respectfully submitted, 


/s/ HENRY GIFFORD HARDY, 
Attorney for Appellants. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed September 14, 1951. 


—————— a’ 


[Title of Court of Appeals and Cause. ] 


STIPULATION AND ORDER DESIGNATING 
EXHIBITS TO BE PHYSICAL EX- 
HIBITS FOR THE RECORD ON APPEAL 


It is stipulated by and between the parties hereto 
through their respective counsel that the following 
exhibits, whether documentary or physical, need 
not be reproduced but shall be available as physi- 
cal exhibits to the Court in connection with this 
record and may be considered by the Court in their 
original form as if they had been reproduced in 
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the printed record, said exhibits being as follows: 
Plaintiff’s Court Exhibits 1 and 2. 
Defendants’ Exhibits B to L, both inclusive. 


C. A. MIKETTA, 
JAS. M. NAYLOR, 
By /s/ JAS. M. NAYLOR, 
Attorneys for Appellee. 
HENRY GIFFORD HARDY, 
HAUERKEN & ST. CLAIR, 


By /s/ HENRY GIFFORD HARDY, 
Attorneys for Appellants. 


So Ordered: 
/s/ WILLIAM DENMAN, 
Chief Judge. 


/s/ WILLIAM HEALY, 
/s/ HOMER BONE, 
United States Circuit Judges. 


[Endorsed]: Filed September 18, 1951. 


